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Collective bargaining is viewed as a process including four important steps, 
the article at page 11 notes. These are the recognition of and the meeting with 
the appropriate bargaining unit, bargaining in good faith, meeting proposals with 
counterproposals, and incorporating any agreement reached in a signed written 
contract if either party requests it. The author, Walter L. Daykin, analyzes 


many decisions involving these steps. 
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a specific contract provision, to award back pay. The author, Robert H. Gorske, 


refers to arbitration and court decisions in his treatment of this subject. 


Since its adoption the non-Communist affidavit provisions of the Taft-Hartley 
Act has been the subject of much controversy. The more important issues relating 
to the provision have received the attention of the courts and are discussed by the 
author, John A. Morgan, Jr., at page 28. 
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Economy 





Cost of Living 


Index, 1947-49 100 


UP. Almost one million workers in steel, aluminum 
and meat packing will receive increases of one cent 
an hour under escalation clauses because the consumer 
price index rose 0.2 between October and November. 
The all-items index figure for the country, as a whole, 
stands at 123.9 (1947-1949-100). This rise means that 
the purchasing power of the dollar on the 1947-49 
basis dropped to 80.7 cents. According to the United 
States Department of Labor, the increase is brought 
about by higher prices for 1959 model automobiles. 


index, 1947-49100 















160 























125 
CONSUMER PRICES TOTAL INDUSTRIAL PRODUCTION 
(F. &. B. seas. ‘adj. index) 
120 + 160 4 
All items 
118 4 140+ 
HtOF nv « 120 F- 7 
| 

108 BRO grew Dee tibiisisliteri lis iis 800 Von ee eee nee Pe 

1955 1956 1967 1958 1955 1956 1957 1958 
Labor UP. Employment is up slightly for November reflect- 
Force ing mainly the settlement of labor disputes in durable 


Strikes 


goods manufacturing industries. 

Unemployment remains steady at 3.8 million, or 
6 per cent of the civilian labor force. 

According to a new plan now shaping up, the 
United States Labor Department will have sole re- 
sponsibility for employment statistics. Labor force 
statistics will be collected. Secretary of Labor Mitchell 
and Secretary of Commerce Strass have agreed to a 
new plan whereby all phases of construction statistics 
are to be transferred to the Commerce Department. 


DOWN. Strike activity in November, 1958, was down, 
in spite of the fact that 200 new strikes began in the 
month making a total of 400 strikes in affecting ap- 
proximately 300,000 workers. 
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Production 





UP. Industrial, production in November continued to 
rise according to the Federal Reserve Board’s season- 
ally adjusted index. This index now stands at 141 per 
cent of the 1947-49 average—only four points below 
the high of August, 1957. Gains were widespread 
throughout manufacturing. Steel mill operations were 
maintained in November and early December at 74 per 
cent of capacity. 

According to the index of American Supply & 
Machinery Manufacturers’ Association, Inc., there has 
been a six months’ continuous gain in their index of 
new orders for industrial supplies and machinery. This 
index reflects a recovery of over half the decline follow- 
ing the high of January, 1957. 

The cement industry is operating at 98 per cent; 
the paper board at 95 per cent; and paper at 91 per 
cent. The lows were: copper refining at 66 per cent; 
synthetic rubber at 66 per cent; soda ash at 65 per 
cent; and men’s suits at 63 per cent. 
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The Economy 


total to $86.58. 

However, spendable earnings of factory production 
workers and their buying power fell in October as a 
result of the drop in average weekly hours in the 
industries affected by strikes. After deduction for 
federal income and social security taxes, the factory 
worker with three dependents received $76.58 per week, 
while the worker without dependents received $69.14. 
In other words, the federal government takes from 
the paycheck of the average worker with three de- 
pendents $7.77 each payday and almost twice that 
amount from the paycheck of the worker without 
dependents. 

The workweek for November was 39.9 hours. 














Construction 


UP. The plans of businessmen in the last few months 
of the year indicate anticipated expenditures on new 
plants and equipment at the seasonally adjusted annual 
rate of $30 billion. If these fourth-quarter programs 
materialize, capital outlays for the full year, 1958, will 
be 17 per cent below the income outlay of $37 billion 
for 1957. 

Increases in November reflect the gains in private 
residential and public highway construction. 

Congressman Rains (Alabama, and a ranking mem- 
ber of the Bank and Currency Committee) warns of a 
serious slump in housing production next spring: 
“In my judgment, housing production will turn down 
considerably more than seasonally in January and 
February, and we may well face the danger of a serious 
slump in housing production next spring.” He blames 
the mortgage market and calls for an increase in the 
amount of funds available to support low cost FHA 
and GI housing through the government’s special as- 
sistance program, and he specifically rejects as a solu- 
tion higher interest rates on FHA and GI loans. 
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Corporation United States corporations continue to pile up work- 


Working Capital 


Injury 


ing capital. According to the SEC, the net working 
capital of United States corporations rose in the third 
quarter of 1958 by $2.2 billion. This was the largest 
quarterly advance since the first quarter of 1956. Capi- 
tal position at the end of September was a record $118.8 
billion. However, federal income tax liabilities also 
gained in the third quarter by $1.6 billion reaching a 
level of $11.7 billion. 


There has been a sharp increase in accidents in the 
third quarter of 1958. The all-manufacturing injury- 
frequency rate increased 11 per cent over the preceding 
quarter’s rate. However, injury rates during the first 
six months of the year were at record lows. Conse- 
quently, the average for the first nine months of 1958 
is below that for the corresponding period of 1957. 
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Decisions of Courts and 
Administrative Agencies 








A federal district court has the authority, in an independent 
suit brought by an injured party, to restrain the NLRB’s illegal 
action in a representation case.—The United States Supreme 
Court has just ruled that where the NLRB exceeds its statutory 
authority or acts contrary to the express provisions of the NLRA 
in a representation proceeding, an injured party may obtain 
direct relief in an independent suit in a federal district court. 
A majority of the Court declared that a federal district court 
has authority to grant relief in such a suit under its general 
jurisdiction, apart from the act’s provisions relating to judicial 
review. In the instant case there was involved a NLKEB violation 
of an express provision of the act that nonprofessional employees 
may not be included in a bargaining unit with professional em- 
ployees without permitting the latter to vote on the inclusion. 
The dissenting opinion by Justices Brennan and Frankfurter 
declared that the act’s legislative history indicated that Congress 
did not intend to allow this kind of judicial relief—Leedom v. 
K yne, 36 LaBor Cases §{ 65,085. 





Peaceful recognition picketing may be lawfully engaged in 
by a union defeated in a representation election where no ma- 
jority union has been certified—The United States Court of 
Appeals for the District of Columbia Circuit reversed the NLRB 
and held that there was no violation of Section 8(b)(1)(A) of the 
NLRA where peaceful recognition picketing was engaged in by 
a union defeated in a representation election and where no other 
union had been certified. The NLRB (119 NLRB, No. 33) had 
held previously that such picketing constituted an unlawful 
restraint or coercion of employees. It had declared (with Mem 
ber Murdock dissenting) that the picketing imposed economic 
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pressure on the employer with the secondary result of impairing 
the economic security of the employees, thereby coercing them. 
The court said that if peaceful strikes and picketing constituted 
unlawful coercion of employees, the provision that the act shall 
not be construed as impairing the right to strike, except as 
specifically provided, would be meaningless. The provision out- 
lawing recognition picketing where another union had been 
certified would be rendered unnecessary. 


Judge Miller dissented, stating in part: “In effect, the ma- 
jority holds it lawful for the .. . labor organization, after it had 
been repudiated almost unanimously by the employees, to put a 
picket line around the place of business in an effort to force the 
employer to tell the employees to join the union or be discharged 
....'—Drivers, Chauffeurs and Helpers Local 639, IBT v. NLRB, 
36 Lapor Cases § 65,030. 


An illegal checkoff provision in a union contract removed 
it as an election bar.—A union contract’s checkoff clause did not 
specify how long checkoff authorizations would be irrevocable 
and did require the deduction of monies other than dues. The 
NLRB held that this clause did not conform to Section 302 of the 
act. Since a checkoff authorization cannot be made irrevocable 
for more than one year and since a lawful checkoff provision must 
be limited to deductions for payment of “membership dues,” the 
checkoff provision in the instant case was illegal. Thus, the 
union contract containing the illegal clause was not a bar to an 
election petition filed by a rival union.—Wm. Wolf Bakery, Inc., 5 
CCH Lasor Law Reports (4th Ed.), § 55,895. 


Railroad unions can legally bar Negroes from membership.— 
The Sixth Circuit recently held that since railroad unions are 
private associations which are not supported by public tax funds, 
they are free to determine their own rules respecting member- 
ship. In this particular case the union was certified by the Na- 
tional Mediation Board as the exclusive bargaining representative 
of a class of employees which included two Negro firemen. The 
latter claimed that they were denied equal representation by 
being deprived of the rights to union membership and the op- 
portunity to vote in the election of union representatives and to 
participate in the formulation of bargaining objectives. However, 
the court dismissed their suit, holding that the union violated 
neither the Railway Labor Act nor the United States Constitu- 
tion when it barred the Negroes from membership. 
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The court viewed the Negroes’ claim as an assertion that 
Congress denied equal protection of law in violation of the Fifth 
Amendment when it enacted the Railway Labor Act which 
stripped Negro employees of their individual bargaining rights 
and conferred collective bargaining rights upon a majority- 
elected union, over which the individual employee had no direct 
control and in which he was not eligible for membership. Since 
the Fifth Amendment protects individuals only from actions of 
the federal government, the firemen’s claim did not offer a basis 
for federal court action. The suit was dismissed.—Oliphant v 
Locomotive Firemen and Enginemen et al., 36 LaBor Cases § 65,041 


An employee committee, which was without bylaws and of- 
ficers, was a “labor organization” within the meaning of the 
NLRA.—The Seventh Circuit recently had to decide whether a 
loosely formed employee committee constituted a “labor organi 
zation.” The evidence disclosed that the committee had no by- 
laws, officers or dues. However, at least one of the objectives 
of the committee was to deal with the employer concerning 





grievances, wages and conditions of work. The court stated that 
the fact that there were no formal organization, bylaws, officers 
or dues was immaterial in determining whether the committee 
was a labor organization. It concluded that the committee was 
a labor organization since it dealt with grievances, wages and 
conditions of employment. The employer was, therefore, guilty 
of an unfair labor practice when he dominated the committee's 
formation and administration, and contributed to its support 


The employer cited Cabot Carbon Company v. NLRB, 35 
Lapor Cases § 71,586, 256 F. 2d 281 (CA-5), as a basis for 
obtaining a reversal of a NLRB remedial order. In that case it 
was held that such loosely formed committees lack “labor or 
ganization” status. The instant court (Seventh Circuit) disagreed 
with this holding and pointed out that the Supreme Court has 
agreed to review the Cabot Carbon decision.—Pacemaker Corpo 
ration v. NLRB, 36 Lawor Cases §| 65,006. 


The NLRB can order a union to notify employees of second- 
ary employers that the union has “no objection” to their 
handling the goods of primary employers.—In a secondary boycott 
case the NLRB had ordered that a union not only post notices to em 
ployees that it would not engage in unlawful secondary boycotts 
but also notify the employees and its members that it had “no 
objection” to any employee's or member's handling of the goods 
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belonging to the employer against whom the secondary boycott 
action was taken. The United States Court of Appeals for the 
District of Columbia Circuit held that the Board has the au- 
thority to issue such an order. 


The majority of the court said that the Board had a right to 
order the union to make the “no objection” statement in order to 
preserve the freedom of employees to decide individually whether 
to handle the goods without any pressure or encouragement from 
the union. One judge stated that this exceeded the Board’s au- 
thority since it required the union to make a statement which in 
fact might not be true.—Teamsters, Local 554 v. NLRB, 36 Lazor 
Cases 65,058. 


A local union can levy fines against its members for failure 
to perform their picket-line assignments.—The executive board 
of an international union had set a policy of approving the levying 
of a fine of $1 for each failure by a union member to picket during 
a strike. Therefore, the Wisconsin Supreme Court held that a 
local union had not exceeded its authority by levying fines 
against its members for failure to perform their picket-line duties 
without first obtaining approval from the international executive 
board for such action. 


The union constitution which authorized the levying of such 
fines constituted a binding contract between the union and its 
members. Under the union constitution the fined member was 
required to dispute the levying of the fines in order to be entitled 
to a union trial. Since he had not disputed such action, he had 
no defense to the collection of the fines on the basis that he did 
not have a trial.—Automobile Workers, Local 756 v. Woychik, 36 
Lagor Cases {| 65,051. 


An individual employee can sue his employer for damages 
arising from a breach of a union collective bargaining contract.- 
The Fifth Circuit recently held that two employees could sue 
their employer for damages resulting from their discharges. 
It was alleged that the discharges were in violation of a union 
contract. The court noted that most courts permit employees 
to sue an employer in such a situation on the principle that a 
collective bargaining agreement is a contract for the benefit of 
a third person, It said that this may be too tidy a definition to 
apply to the complicated employer-union-employee relationship ; 
“a collective agreement may be assimilable to a legislative en- 
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actment.” However, the court declared that whatever the reason- 
ing behind it, most courts will allow an individual employee to 
sue his employer to enforce rights personal to the employee 
which are derived from a union contract. Since the rights in the 
instant case were personal to the employees, they were entitled 
to sue their employer. 


The complaining employees were not required to exhaust 
the grievance and arbitration procedures of the contract for the 
reasons that they did not seek reinstatement to their jobs and it 
would have been futile to resort to grievance proceedings before 
representatives of the employer and the union, who had already 
combined against them.—W oodward Iron Company v. Ware et al., 
36 Lasor Cases {| 65,020. 


A fivefold increase in union initiation fees indicated an intent 
to maintain a closed shop and, thus, was illegal.—A union, which 
represented motion picture cartoonists under a union-security 
contract with an association of employers engaged in the busi- 
ness of producing and distributing animated cartoons, raised its 
initiation fees from $50 to $250. Although most workers had a 
starting salary of $50 a week, the union informed new employees 
that the higher initiation fees would make “for a more closed 
union, it protected the employees more, it would perhaps bring 
about a higher wage for employees.” 


The Board declared that the increase in fees indicated an 
intent to maintain a closed shop through the imposition of an 
initiation fee in an amount calculated to discourage entrance 
into the industry. It also noted that the union failed to demon- 
strate that the increase was prompted by financial necessity. 
Therefore, the union was ordered to refund all sums in excess of 
$50 for initiation fees—Local 839, Motion Picture Screen Car- 
toonists (IATSE), 5 CCH Laspor Law Reports (4th Ed.), ¥ 55,768, 
121 NLRB, No. 150. 





A union representative, in answer to employees’ questions, 
was under a duty to positively state that certain picketing was 
directed only against a primary employer even though picket 
signs made this clear.—In a recent case the NLRB held that 
picketing at a wharf used in common by a primary employer and 
a secondary employer constituted an unlawful inducement of a 
work stoppage by employees of the secondary employer even 
though the picket signs clearly stated that the picketing union 
had no dispute with any other employer than the primary em 
ployer. A majority of a three-member panel of the Board 
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reached this conclusion on the basis that a union representative 
had not answered questions asked by employees of the secondary 
employer as to what the picketing was about. The Board thought 
that the union agent’s conduct failed to meet the requirement 
that the picketing discloses clearly that the dispute is with the 
primary employer. It declared that the agent was under a duty 
to make a positive statement that the dispute was with the pri- 
mary employer. The previous actions of other workers in refus- 
ing to work for their employers after seeing the pickets should 
have been notice to the agent that he should make a positive 
statement. 


In a dissenting opinion, Member Fanning stated that to re- 
quire the union to do more than to clearly represent the situation 
on its picket signs was to stretch that which is legally required 
in a common-situs situation. He added that the requirements 
imposed by the majority would severely curtail a union’s right 
to strike and picket at a common situs.—Seafarers’ International 
Union of North America, Atlantic and Guff District, Harbor and 
Inland Waterways Division (AFL-CIO), and Superior Derrick 
Corporation, 5 CCH Lasork Law Reports (4th Ed.), § 55,849, 122 
NLRB, No. 6. 


An employer which had a choice of either a check of authori- 
zation cards or an election as a means of establishing a union’s 


majority status could lawfully choose the election.—In a Third 
Circuit case the evidence disclosed that a union had offered an 
employer a choice of either a check of authorization cards or 
an election conducted by the NLRB as a means of showing the 
union’s majority status. The NILKB held that the employer 
refused to bargain when it discharged a majority of its employees 
after insisting on an election. The court, however, ruled that 
there was nothing unlawful in the employer’s choice of one of 
the two alternatives offered by the union. The subsequent dis- 
charge of workers who went on strike in protest against the 
discharge of fellow workers was a separate unfair labor practice, 
the court stated, but it did not convert the employer’s choice of 
an election into a refusal to bargain Summit Mining Corporation 
v. NLRB, 35 Lapor Cases § 71,903. 


NLRB Applies New Yardsticks employers whose operations exert a “sub- 
ashi ; stantial impact” on the national defense, 

A new substantial-impact yardstick for irrespective of whether the employer’s op- 
national defense operations has been applied erations meet any of the NLRB’s other juris- 
by the National Labor Relations Board.  dictional tests. The Board declared that it 


Jurisdiction will now be asserted over all (Continued on page 48) 
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of Collective Bargaining 


By WALTER L. DAYKIN 


Administrative and judicial bodies have found it necessary 
to clarify the meaning of collective bargaining, to deter- 
mine the manner or conduct of bargaining, to determine the 
material that must be made available and to designate the 
issues that are compulsory or voluntary. This article an- 
alyzes the various decisions handed down by these bodies. 


HE National Labor Relations Act passed 

in 1935 legalized collective bargaining 
but it did not include a specific definition 
of this concept. The law delegated a great 
deal of power and authority to the Board, 
subject to court review, to determine how 
this industrial device should function in the 
area of industrial relations. Consequently, 
numerous standards were established. In 
reality, collective bargaining was defined 
through administrative and judicial procedures. 
When the Labor Management Relations 
Act of 1947 was enacted, an attempt was 
made to more definitely define the meaning 
and functioning of collective bargaining. 
Section 8(d) of this statute states: 


“For the purposes of this 
bargain collectively is the performance of 
the mutual obligation of the employer and 
the representative of the employees to meet 
at reasonable times and confer in good 


section, to 


faith with respect to wages, hours, and 
other terms and conditions of employment, 
or the negotiation of an agreement, or any 
question arising thereunder, and the execu- 
tion of a written contract incorporating any 
agreement reached if requested by either 
party, but such obligation does not compel 
either party to agree to a proposal or re- 
quire the making of a concession of 

At present, collective bargaining is viewed 
as a process including four important aspects 
or steps. These phases are the recognition 
of and the meeting with the appropriate 
bargaining unit, bargaining in good faith, 
meeting proposals with counterproposals, 
and incorporating any agreement reached 
in a signed written contract if either party 
requests it. If a union is properly certified 
by the Board as the appropriate bargaining 
unit, the employer must recognize it as 
such and bargain with it because recogni- 
tion is not a bargainable issue”? The em- 





1 Simplicity Pattern Company, Inc., 102 NLRB 
1283 (1953). 
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ployer and the union are required to bargain 
in good faith. Good faith involves not only 
meeting together but also anticipates open- 
mindedness and a real effort to reach an 
agreement. This encompasses more than 
just going through the motions of bargain- 
ing. Employers have been held guilty of 
committing unfair practices and of refusal 
to bargain because of the use of delaying 
tactics, by meeting with the union and 
demonstrating that they had determined in 
advance not to make any concessions or 
that they were attempting to escape genuine 
bargaining.” Furthermore, while the em- 
ployer can reach an honest disagreement, 
he is required to submit counterproposals 
to the union’s proposals.’ 


The matter of incorporating an agree- 
ment in a signed written contract has con- 
fronted both the Board and the appropriate 
courts. Prior to the passing of the Taft- 
Hartley Act, the Board established the 
standard that the parties involved must 
sign an agreement after one is_ reached. 
The courts sanctioned this reasoning by 
ruling that it was a violation of the law to 
refuse to sign a contract which contained 
the terms of the agreement between the 
union and the employer concerning wages, 
hours and conditions of employment. In 
other words, when an agreement.was reached 
it had to be incorporated in a signed con- 
tract. Any refusal to sign the contract 
would violate the good faith provision or 
requirement of the statute.‘ Since the pass- 
ing of the Taft-Hartley Act, it has been 
established that the signing of contracts is 
not a bargainable issue.’ Also, written con- 
tracts must be executed incorporating an 
agreement if either party requests a signed 
written agreement. However, oral contracts 
are valid and enforceable in terms of the 


meaning and intent of the law as stipulated 
in Section 301 if neither party requests a 
written agreement.° 

In the application of the clauses dealing 
with bargaining contained in the Taft- 
Hartley Act, the administrative Board and 
the courts have been concerned with at 
least two important issues, namely, the 
conduct of the parties involved in the bar- 
gaining relations and the substantive aspects 
of collective bargaining. As indicated earlier, 
the parties engaged in contract negotiations 
can refuse to bargain by the course of their 
conduct. This philosophy is based upon the 
statutory requirement which obligates the 
parties “to meet at reasonable times and 
confer in good faith.” The employer is re- 
quired by Section 8(a)(5) to make a reason- 
able effort to settle contractual differences 
with the certified union. This is true even 
though the Board cannot force an employer 
to make concessions or accept a particular 
position. It is recognized that if an em- 
ployer meets in good faith and offers counter- 
proposals to the union’s contract proposals, 
his obligation has been fulfilled and he is 
not required to offer any second counter- 
proposal or make any concessions. How- 
ever, it is a violation of the law for an 
employer to refuse to meet with the union 
during a strike in order to bargain. He is 
not relieved of the legal obligation on the 
grounds that the bargaining before the strike 
failed or that an impasse had been reached 
and that future bargaining would be futile." 


It is well established that such conduct 
as assuming a “take it or leave it” attitude, 
delaying the arrangement of bargaining 
sessions, engaging in passive activities, re- 
fusing of all offers without making counter- 
that it is not the 


refusing to 


contending 
appropriate time to 
sign a contract until compelled to do so, 


proposals, 
bargain, 


refusing to incorporate present wage rates 


granting of wage 
forth or 


and the 
of those set 


in a contract, 
increases in 
requested by the union without consultation 


excess 


with the union constitutes either a refusal 
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Foundry Workers, AFL, 20 LABOR CASES 
{| 66,667, 193 F. (2d) 209 (CA-6, 1951). 
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pany, 21 LABOR CASES { 66,713, 193 F. (2d) 279 
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January, 1959 @ Labor Law Journal 





to bargain or constitutes an attempt to 
escape the statutory duty to bargain in good 
faith.* 

Furthermore, such conduct as a refusal 
to bargain with certain employees on the 
bargaining committee is considered to be 
illegal.2 Such behavior as redrafting the 
union’s proposals and not offering counter- 
proposals, failure to respect a letter from 
the union relative to continuing working at 
the established or existing rates,” with- 
holding from the union recognition to which 
it is legally entitled, and acting on a uni- 
lateral basis in the arrangement of conditions 
of employment is viewed as a pretext to 
give appearance of bargaining in good faith 
or merely going through surface motions.” 

The law assumes that collective bargain- 
ing is a device of industrial peace and, 
therefore, should be protected and carried 
on in an intelligent fashion. In order to 
accomplish this objective, the Board and 
the courts have not only been concerned 
with the conduct of the bargainings but 
also with the availability of relevant data 
or facts so that a significant agreement can 
be consummated. In dealing with the problem 
of furnishing data for bargaining purposes 
it is recognized that while both parties to 
the contract must present all the pertinent 
material at their disposal, the employer 
possesses most of this material and, there- 
tore, will be required to furnish the bulk of 
the data. 


A survey of the rulings of the Board and 
of the courts reveals that it is considered 
to be a refusal to bargain if any employer 
pleads inability to pay and he not 
make a reasonable effort to prove inability 
or to support or justify his position. A 
reasonable effort includes the furnishing of 
information to the union that would justity 
the position taken by the employer.” The 
employer is required to furnish wage data 


does 


— Adler Metal Products Corporation, 79 NLRB 


219 (1948): Rex Manufacturing Company, Inc., 
86 NLRB 470 (1949): NLRB v. Tower Hosiery 
Mills, Inc., 17 LABOR CASES { 65,659, 180 F. (2d) 
701 (CA-4, 1950). 

*NLRB v,. Deena 
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1 Tomlinson of High Point, Inc., 74 NLRB 681 
(1947); Hensley Equipment Company, 5 CCH 
Labor Law Reports (4th Ed.), 55,640, 121 
NLRB, No. 72 (1958). 

12 Southern Saddlery Company, 99 NLRB 1205 
(1950); NLRB v. New Britain Machine Com- 
pany, 25 LABOR CASES { 68,141, 210 F. (2d) 61 
(CA-2, 1954); NLRB v. Truitt Manufacturing 
Company, 30 LABOR CASES ‘ 69,932, 351 U. S 
149 (1956). 


Artware, Inc., 22 LABOR 
(2d) 645 (CA-6, 1952). 


94 NLRB 997 


Collective Bargaining 


* merit 


linked with the names of employees, 
increases of each employee in the bargain- 
ing unit“ and certain time study data used 
in setting work standards, but he does not 
have to permit the union to conduct a time 
study in the plant to obtain new data.” 


The employer is legally required to furnish 
data relative to wages, hours and working 
conditions, even if such information is 
confidential, if such material is reasonably 
necessary for policing or administering a 
contract and is valuable in connection with 
wage adjustments. That is, he must furnish 
data not only for an existing controversy 
but also material that will assist in in- 
telligent bargaining and aid the union to 
represent the employees adequately.” The 
union must request the data and it must be 
furnished in a manner not to be time con- 
suming or burdensome to the extent that 
it impedes collective bargaining.“ While 
the employer has an affirmative statutory 
duty to make available relevant data re- 
quested by a union, he cannot refuse to do 
so even if the union fails to show the rele- 
vancy of the not 
mandatory that 
data in the manner requested by the union, 
involved is re- 
information in 


data requested.” It is 
the employer furnish the 


and the labor organization 
quired to ask for 
order not to burden the employer unneces- 
sarily and unwarrantedly.” 


specific 


The administrating agencies of the law 
have been required by statutory regulations 
with the substantive 
bargaining. It 


relative to 


to deal extensively 


aspects of collective has 
been established that 
wages, hours and conditions of employment 
are compulsory 


issues 


must be bargained about or 
subject matter for collective bargaining be- 
cause they fall within the statutory area of 
collective bargaining. Unions cannot be by- 
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Goodrich Company, 89 NLRB 
Yawman and Erbe Manufacturing 
187 F. (2d) 
1237 


Company, 99 NLRB 


13 





passed in the granting of wage increases.” 
The Board has been delegated with the 
power and authority to determine what 
facts and circumstances are related to wages 
and to determine what is included in con- 
ditions of employment. Consequently the 
issues of bargaining have become numerous. 


In fact, there are three categories of bar- 
gaining proposals. First, there are those 
issues that are unlawful and cannot be 
bargained about. For example, the closed- 
shop type of union security, which has 
been illegal since the passing of the Taft- 
Hartley Act, is not a bargainable issue and 
the parties cannot be required to negotiate 
on this subject. No enforceable closed shop 
clause could legally be incorporated in the 
contract even if all those concerned wanted 
this to be the case. Second, there are issues 
that fall within the category of mandatory 
bargaining. Both parties must bargain about 
these matters and they can insist upon their 
inclusion in the contract. These mandatory 
issues deal with relations between employers 
and employees, and not with those between 
the union and the employees. Third, there 
are subjects or matters that can be bar- 
gained about on a voluntary basis. These 
can be voluntarily discussed at the bargain- 
ing negotiations, but they cannot be insisted 
upon as a condition to the execution of a 
contract. The Board has followed the rule 
that the parties can make any proposals 
while engaged in bargaining if they do not 
conflict with the requirements of the law. 
This administrative body is not concerned 
with what the parties do by mutual consent 
beyond what they are legally required to 
do. It only enters into the bargaining ne- 
gotiations when there is a question of what 
the obligations outlined in the statute re- 
quire the parties to do.” 


It is compulsory for the employer and 
the union to bargain in good faith over 
such issues as retirement and pension plans,” 
the raising of the price of meals at the 


company cafeteria, the shortening of the 
lunch period,” employee stock purchase 
plans even if the company put them into 
effect originally on a _ unilateral basis,” 
Christmas bonuses,” employee group in- 
surance programs, and health and accident 
insurance.” It is reasoned that these are 
compulsory bargaining matters because they 
(1) fall within the scope of wages and are 
not mere gifts, (2) affect the conditions of 
employment and (3) are obtained through 
employment relationships. Extenuating cir- 
cumstances may permit some deviations 
from this general rule. For example, an 
employer may grant merit increases to his 
employees on a unilateral basis if it has 
been a company policy to make merit in- 
creases and if the merit increases have 
accrued before collective bargaining sessions 
have begun.” 


Furthermore, the employer violates the 
law if he refuses to bargain about union 
security because this is a condition of em- 
ployment and is within the statutory area 
of collective bargaining. Under the law 
an employer cannot unilaterally change 
working conditions because this is a matter 
that must be settled bilaterally.” If a com- 
pany contemplates moving a plant to a new 
location, various problems arise (such as 
the transfer of employees) that become 
compulsory matters of bargaining because 
they affect the conditions of employment.” 


It has now been established by the ap- 
propriate agencies that various issues or 
matters can legally and voluntarily be sub- 
jects of collective bargaining but that they 
are not considered to be in the mandatory 
category. These subjects can be raised and, 
if agreed upon willingly by both parties, 
can be incorporated in the contract. How- 
ever, bargaining on such matters is not re- 
quired by law and either party can refuse 
to engage in negotiation of the issues with- 
out violating the statute. Neither party to 
the contract is permitted to make bargaining 
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on these issues a precondition of bargaining 
or the signing of a contract. 


Since the enactment of the Taft-Hartley 
Act, it has been considered a refusal to 
bargain in good faith for the employer to 
insist upon the union’s posting a perform- 
ance bond or a bond to guarantee its con- 
tract performance, or as indemnity against 
damages for breach of contract before an 
agreement would be reached. An impasse 
resulting from such behavior has been ruled 
to be illegal. The same reasoning has been 
applied to unions. For example, it is a 
violation of Section 8(b)(3) for a union to 
demand that the employer post a perform- 
ance bond as a condition of settling a strike.” 
However, in a recent decision the Board 
modified or reversed its earlier rulings by 
holding that the employer was justified in 
insisting upon the inclusion of a reasonable 
union liability clause in a contract, or a 
clause that made the union liable forall 
damages suffered by the company as a re- 
sult of contract violations by the union or 
the employees. A reasonable clause was 
viewed as one that the parties had treated 
as a bargainable issue or one that was 
under the law a bargainable issue.” 

No employer can insist upon there being 
incorporated in a collective bargaining con- 
tract a clause which provides that the agree- 
ment will not become effective or controlling 
until after a majority of the employees 
voting ratify it in a secret ballot. Neither 
is it legal to require the insertion of a 
clause which provides that the contract 
will become null and void if the number of 
checkoff authorizations becomes than 
50 per cent of the members in the certified 
It is considered a refusal 


less 


bargaining unit. 
to bargain to insist, as a condition of bar- 


gaining, upon such clauses being in a con- 
tract because they have no legal relationship 
to the duty to bargain as stated in the 
It is the purpose of the law to see 
that collective bargaining agreements are 
made by union representatives rather than 


Statute. 


by the employees themselves.” 
Prior to the passing of the Taft-Hartley 
Act, it had been ruled that it was illegal 
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Inc., 31 LABOR CASES { 70,186, 236 F. (2d) 85 
(CA-4, 1956). 
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Collective Bargaining 


for an employer to insist upon the insertion 
in the agreement of a contractual clause 
requiring the union to organize the industry 
in general before management would bar- 
gain. This was bargaining in bad faith be- 
cause of the absence of a willingness to 
discuss the issues fully and because such a 
clause could not be reasonably justified. 
An employer cannot make an agreement 
with a union depend upon the inclusion of 
an improper condition, such as the forcing 
of a union to register under a statute which 
would make it an entity that could be sued. 
This is not in the area of compulsory bar- 
gaining.” 

A union is guilty of unfair bargaining if 
it strikes to force the employer to include 
a clause in the contract which establishes 
an illegal hiring hall or one that discrimi- 
nates against nonunion employees.” Neither 
can an employer insist upon the inclusion 
of a clause that regulates the composition 
of the employee’s shop committee because 
this matter is within the exclusive right of 
the union. It is bargaining in bad faith for 
an employer to require a clause in the con- 
tract which him unilateral control 
over wage increases because such a demand 
implies that the employer involved is try- 
ing to exclude wages from the bargaining 
area. It reveals that the employer's 
actions are not motivated by economic con- 
ditions but by antiunionism.” 


gives 


also 


The question of whether the employer is 
legally justified in insisting upon the in- 
corporation of a management-prerogative 
or management-function clause in a con- 
tract has arisen on several occasions. The 
courts have ruled that it is not a refusal to 
bargain to insist upon a management-preroga- 
tive clause in the contract, as a counterpro- 
posal to a union’s demand for unlimited 
arbitration, which would grant management 
certain specified functions and prerogatives 
that could not be reviewed by arbitration. 
Such conduct was held to be legal under the 
circumstances even though the management- 
function clause included conditions of em- 
ployment which were definitely bargainable 
issues. The courts reasoned that the statutory 
duty to bargain should not be determined 
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1941). 
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by preventing bargaining over management- 
function clauses but by the good faith re- 
quirements or standards contained in Section 
8(d) of the statute. The administrative 
bodies can require a frank statement of the 
positions of the parties and support of their 
positions, but these agencies have no power 
to compel, either directly or indirectly, any 
concessions or to sit in judgment upon the 
substantive terms of the contract.™ 


In dealing with the problem of the in- 
sertion of strike-vote and ratification clauses 
in a contract, the circuit courts dealing 
with the problem have ruled that such be- 
havior is not illegal under certain circum- 
stances. For example, the insistence on 
such a strike clause is justified if the union 
refuses to continue to bargain on the ground 
that such proposals affect negatively the 
internal operation of the union.” Neither is 
it a violation of the statute to insist upon a 
strike-prohibiting clause in a contract be- 
cause this has been accepted by the Board. 
Consequently such no-strike clauses fall 
within the category of compulsory bargain- 
ing subjects.” 


However, in a recent decision rendered 
by the United States Supreme Court” it 
was established that it is a violation of Sec- 
tion 8(a)(5) for an employer to insist upon 
the inclusion in contracts of various proposals 


which do not come within the category 
designated as mandatory bargaining issues. 
It was considered illegal for a company to 
require as a condition of bargaining that 
the contract include a strike-ballot clause 
and a recognition clause. The strike-ballot 
clause required a secret ballot by employees 
on whether to accept the last offer made by 
the company before the calling of a strike, 
and whether the contract should be changed, 
modified or terminated. The proposed recog- 
nition clause would have made the local 
union the exclusive representative of the 
employees regardless of the fact that a 
certification election sponsored by the Na- 
tional Labor Relations Board designated 
the international organization as the bar- 
gaining representative of the union. Such 
a clause would have substituted the un- 
certified local union for the certified parent 
union as the bargaining representative of 


the employees. This would weaken union- 
ism because it tended to exclude the union 
as the statutory representative. By such 
behavior the employer violated the good 
faith provisions prescribed in the statute. 


The Court emphasized that bargaining 
issues are categorized into voluntary and 
mandatory subjects. The clauses insisted 
upon by the employer were outside of the 
scope of mandatory bargaining under Sec- 
tion 8(d) because they settled no terms or 
conditions of employment, and they were 
connected more to relations between the 
employees and the union than they were to 
relations between the employer and _ the 
employees. The mandatory subjects of col- 
lective bargaining deal with wages, hours 
and conditions of employment. If issues 
proposed or suggested by the authorized 
bargaining representatives come within this 
realm, then the parties must bargain in 
good faith but they need not yield or make 
concessions. If the proposals made by the 
parties are not in the mandatory category, 
it is not unlawful to bargain about them 
ind, if an agreement is reached, to incor- 
porate them in a contract. However, neither 
party can insist upon their incorporation in 
the contract as a condition to any agree- 
ment or bargaining. 

It is recognized both by the Board and 
the courts that either the employers or the 
unions can waive their rights to bargain on 
certain issues. For example, unions may 
Waive their statutory right to bargain over 
the receiving of wage information,” over 
merit raises or over the selection of persons 
who are to negotiate with the employer on 
grievances.” In dealing with the problem, 
the administrative bodies have held that the 
Waiver must not be inferred but that it 
must be clear and unmistakable. In the 
absence of a special waiver of the union to 
bargain over mandatory bargainable issues, 
the employer must bargain in good faith 
relative to the controversial matters. Manage- 
ment-function clauses cannot be interpreted 
as incorporating waiver clauses,“ and clauses 
in contracts which require the employer to 
disclose pertinent information cannot be 
viewed as waivers of the union’s preroga- 
tive to request other information which is 
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not listed in the contract but to which the 
union is legally entitled under certain cir- 
cumstances.” If a union acquiesces to a 
yage increase given by the employer during 
negotiation, it waives its right to hold the 
employer guilty of a refusal to bargain.” 
It has been definitely established that 
inability to reach an agreement after bar- 
gaining genuinely does not in itself con- 
stitute a refusal to bargain, because neither 
party is obligated to accept the demands of 
the other. The law does not compel the 
reaching of an agreement but it does require 
bargaining in good faith.” In other words, 
a bona fide impasse can be reached because 
the law does not require either the em- 
ployer or the union to (1) make involuntary 
concessions on any bargainable issue, (2) 
retreat from any legal bargaining position 
taken in faith or (3) make counter- 
proposals in the form of concessions if 
these would be futile because of the attitude 
of the opposing party.* 
Neither the Board nor the 
legally interfere in the bargaining negotia- 
tions between the union and the employer 
if the bargaining is conducted in good faith 
or in terms of the standards established in 
the law, and by the administration of the 
statute. In words, these agencies 
cannot either directly or indirectly sit in 
compel concessions, or pre- 
what shall be incorporated in the 
contracts.” It is true that the law compels 
negotiation with the appropriate bargaining 
unit which usually results in the formula- 
tion of an agreement. However, the statute 
does not delegate power to either the Board 
or the courts to force an agreement if the 
parties reach an impasse after they have 
attempted in good faith to arrange a satis- 


cood 


courts can 


other 


judgment or 
scribe 


factory contract.” 

After a legitimate impasse has been reached, 
it is legal for the unions to call a strike or 
for the employers to put certain activities 
with terms and conditions of 
employment effect if they 
in good faith or if the 
broke off negotiations. Some care must be 


respect to 
into bargained 


unions involved 
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taken by the employer if he puts a wage 
into effect after reaching an im- 
passe. It has been considered legal to 
unilaterally grant a nominal cost-of-living 
increase after reaching an impasse unless 
the increase was intended to undermine the 
However, it is considered bargain- 
increase to the 


increase 


union.” 
ing unfairly to refuse an 
union during the bargaining sessions and 
then grant it to the employees without 
consulting the union.” It is also a violation 
of Section 8(5) of the statute for a com- 
pany to unilaterally grant a higher wage 
increase than was offered in negotiations.” 

From this data dealing with the enforce- 
ment of the provisions in the statute regulating 
collective bargaining activities, several signi- 
ficant deductions can be intelligently made. 
Undoubtedly the Taft-Hartley Act gave 
to the government a great deal of authority 
and power to supervise bargaining relations. 
It was the government's function to protect 
and preserve collective bargaining because 
this industrial device was assumed to be an 
important instrument of industrial peace 
It would assist in the development of justice 
would equalize 


democracy because it 
the industrial 


and 
the two parties involved in 
conflict 


the values 


and assure them of a fair share of 


that 
ally, this would 
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Consequently tl 


were produced, Function 
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increased production, more and better 
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lect; 


In order to preserve collective bargaining 


environment in which it 


administra 
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Arbitration Back-Pa 


A vexing problem which has arisen concerns the authority 
of an arbitrator, in the absence of a specific contract 
provision, to award back pay. If it is assumed that this 
authority exists, more problems are generated in its ap- 


plication. 


In discussing the above problems the 
refers to the opinions of arbitrators and of the 


author 
courts. 





| el THE WAKE of the Supreme Court 
decisions in Lincoln Mills and companion 
cases,’ a host of problems’ of far-reaching 
significance in the area of industrial rela- 
tions has arisen, not the least of these being 
the more intangible ones emanating from 
the collision of the “judicial mind” of the 
courts with the “quasi-judicial” (some 
would even say “nonjudicial”) process of 
labor arbitration. The reverberations of 
this collision will undoubtedly be felt for 
some years to come, 


Present litigation in the area appears 
centered on the question of arbitrabilitv * 
and related problems. Among the more in- 
teresting of related problems now 
being subjected to the scrutiny of the federal 
courts is the question of the extent of the 
authority of the arbitrator to dispose of a 
dispute once the underlying problem is 
deemed arbitrable. Specifically, the au- 
thority of the arbitrator, in the absence of a 
specific contract provision, to award back 
pay, and the implementation of that au- 
thority, where it exists, are matters of im- 
portant concern and will be examined in 
this article. 


these 


Arbitral Authority 
to Award Back Pay 


As anyone remotely associated with the 
process is well aware, arb’tration, including 
labor arbitration, is a device which is created 
and given legal vitality by an agreement. 
Consequently (and completely aside from 
social and industrial relations considera- 
tions of usefulness and desirability), the 
parties are free to give the arbitrator of 
their choice virtually any authority they 
wish over their past or future relations. 
The arbitrator, as a result, may undoubtedly 
be given express authority to grant back 
pay if he finds a contract violation in the 
particular case, or even to fashion a remedy 
which, in his judgment, is more suitable 
to the needs and desires of the parties. 


Many union representatives (within the 
writer’s experience) have shown acute 
awareness of this principle by insisting upon 
a submission, on the record, in each case 
incorporating at least the following ques- 
tions: (1) Did the company violate the 
terms of the collective agreement by taking 
the action it did in this case?* (2) If so, 
what shall the remedy be? 





1 Textile Workers Union of America v. Lin- 
coln Mills of Alabama, 32 LABOR CASEs { 70,733, 
353 U. S. 448 (1957): General Hlectric Company 
v. Local 205 (UE), 32 LABOR CASEs { 70,735, 353 
U. S. 547 (1957); Goodall-Sanford, Inc. v. United 
Textile Workers of America, 32 LABOR CASES 
{| 70,734, 353 U. S. 550 (1957). 

2 For some of the legal problems, see Report 
of the Committee on Labor Arbitration, 1957 
Proceedings of the Section of Labor Relations 
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Law of the American Bar Association, pp. 55 
and following. 

3 See, for example, Local 149, AFTE v. Gen- 
eral Electric Company, 33 LABOR CASES { 71,149, 
250 F. (2d) 922 (CA-1, 1957); Engineers Associa- 
tion v. Sperry Gyroscope Compayy, 33 LABOR 
CASES { 71,178, 251 F. (2d) 133 (CA-2, 1957). 

*Of course, the company would insist upon 
greater specificity regarding the particular pro- 
vision of the agreement claimed to have been 
violated. 
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By ROBERT H. GORSKE 


In the opinion of the writer, a submission 
of this type (regardless, perhaps, of the 
terms of the collective agreement itself)° 
would grant jurisdiction to the arbitrator 
to fashion any remedy, including, of course, 
back pay, which could be termed reasonably 
responsive to the injury caused by the 
breach of the agreement, 


The problem, however, 
vexing (and this is probably the more usual 
situation) when neither the collective agree- 
ment nor the submission makes any ex- 
plicit provision for back pay or for the 
granting of any specific relief by the ar- 
bitrator. Query, where the contract and 
the submission are silent, does an arbitrator 
have power to award back pay (particularly 
where the agreement denies him the power 
to “add to, subtract from, change, or modify” 
any provision of the agreement, and per- 
mits him merely to “interpret” it)? This 
is a problem of some proportion, and will 
without question frequently trouble the 
judiciary in Section 301 cases. 


becomes more 


Among the arbitrators themselves the 
existence of the problem appears to cause 
scant hesitancy of action. Some of the 
more cynical would say that this is perhaps 
because of a persistent and almost uni- 
versal (though, of course, quite understand- 
able) urge to expand the scope of arbitral 
influence. These cynics would 
that arbitrators as a group have felt little 
compunction about recognizing their own 
jurisdiction even in areas where others of 
less intrepid disposition (including, of 
course, the parties) would have doubted its 


also Say 


* The authority of the arbitrator springs from 
the submission (if there is one) which, as a 
separate contract, may confer more authority 
upon him than provided for in the particular 
labor agreement involved. See, for example, 
Abernethy, Corn Products Refining Company, 
21 L. A. 852 (1953), and McCoy, Continental 
Can Company, 1 L. A. 65 (1945). 
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existence. Regardless of the merits of this 
evaluation, we do find in the-reported cases 
of arbitrators not only consistent assertions 
of implied jurisdiction to award back pay 


also strong 
this is es- 


and to fashion remedies, but 
statements to the effect that 
sential to the process itself. 


In the leading case on the subject, the 
arbitrator says the following: 


“The conclusion that no money arbitra- 
tion award is proper regarding contract 
provisions which do not specifically pro- 
vide for it would have two effects. The first 
would be the substitution of other 
method of settlement in the place of ar- 
bitration. The second would be the clutter- 
ing up of the contract with a lot of 
‘liquidated damage’ provisions which would in- 
vite more trouble than they could ever be 
expected to prevent. It will be unfortunate 
if collective bargaining agreements develop 
revenue laws, with 


some 


along the lines of the 
provision necessarily being made for every 
little hair-line which may 
between adverse parties pressing conflict- 
ing interests. They will lose their effective- 


question arise 


ness when they become so involved that 


laymen cannot follow or understand them. 
It would contribute dangerously to that 
tendency if it were required that every 
contract clause had to contain a damages 


provision. This is the kind of thing which 
be assumed the 


handled in the 


parties intended 


light of the ap- 


it must 
would be 
plicability of a particular clause to the par- 
” 6 


ticular problems that might arise under it. 


suggests that this is 


Another arbitrator 
“only fair and equitable” 
“The parties must be aware that a breach 


of their contractual obligations involves a 


and in the circumstances 


only 


financial risk 


presented it is fair and equitable, 
aside from any legalism, that the financial 
sustained by the affected 
by the Company. i. tre 


obligations the Company 


loss employees 
be borne 
violation of its 
must respond in damages.” 


A stronger statement appears in Phillips 
Chemical Company :* 
“The 


disputes justly and fully, as a substitute for 


purpose of arbitration is to settle 


* Wirtz, International Harvester Company, 
9 L. A. 894, 896 (1947); accord, Reynard, Mis- 
sissippi Aluminum Corporation, 27 L. A. 625 
(1956), and Emery, Vanette Hosiery Mills, 17 
L. A. 349 (1951). 

7S. A. Wolff, American Machine and Foundry 
Company, 15 L. A. 822, 827 (1950) 

’ Emery, 17 L. A. 721, 722 (1951) 








The author, a member of the Wisconsin 
Bar, was formerly industrial relations 
attorney with Allis-Chalmers Manufac- 
turing Company. He presently teaches 
a course in labor arbitration at the 
University of Michigan Law School. 





strikes and lockouts. If a grievance has no 
merit, relief is denied; but if it has merit, 
adequate relief should be granted. That is 
what the parties contemplate. Anything else 
than that would not satisfy the complaining 
party. Therefore it is implied that the Ar- 
bitration Board has power to grant adequate 
relief. The power merely to recite that the 
Agreement has been violated, without the 
power to redress the injury, would be futility 
in the extreme. .. . jurisdiction means the 
power to grant relief.” * 


In another case it is concluded: 


“The stated objective of Article VI is 
‘adjustment’, ‘settlement’ or ‘decision’ with 
respect to grievances. This objective neces- 
sarily implies ultimate and complete dis- 
position of the grievance. It is therefore 
impossible to conclude that such an ob- 
jective of final repose can be satisfied by 
no more than a pious declaration which 
would leave the form of remedial adjust- 
ment entirely in the realm of Company 
prerogative.” ” 
have found this doctrine 
not unacceptable.” However, several others 
have balked at the idea of recognizing 
implied arbitral authority to fashion remedies 
and award back pay where no explicit 
jurisdictional grant appears in the agreement. 


Some courts 


In a recent case arising under Section 
301," the United States District Court for 
the Western District of Louisiana held, 
upon petition for an injunction compelling 
arbitration, that while the dispute was ar- 

*Compare this statement with the Lincoln 
Mills decision, in which the Supreme Court 
appears to have taken a somewhat similar view 
of the effect of Section 301 of the Taft-Hartley 
Act. 

” Wyckoff, Weyerhaeuser Timber Company, 
25 L. A. 634, 638 (1955). 

1 **Respondent has shown no valid reason why 
arbitration of the dispute between the parties 
should not proceed. It claims that the arbi- 
trator can only consider the question of whether 
the layoff of two employees was proper and 
cannot award damages to the laid off employees. 
However it is for the arbitrator to determine 
the remedy if he should find a violation of the 
agreement."" (Jn re Fay, 12 L. A. 1084 (New 
York S. Ct., New York County, 1949).) In West 
Penn Power Company v. Utility Workers Union, 
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bitrable, the authority of the arbitrator 
could extend only to a finding of whether 
or not the labor agreement had been violated. 
In discussing the union’s contention that 
the arbitrator’s authority to grant back pay 
or damages for a company breach of the 
equal-distribution-of-overtime provision was 
implied in the agreement, the court stated: 
“Before an obligation will be implied, it 
must appear from the contract itself that 
it was so clearly in the contemplation of 
the parties that they deemed it unnecessary 
to express it, and therefore omitted to do 
so, or that it is necessary to give effect to 
and effectuate the purpose of the contract 
as a whole.” 
After examining some of the arbitration 
decisions cited above, the court responded: 
“These arbitrators’ decisions ostensibly 
support the union’s contention here, but we 
find the arguments therein set out un- 
persuasive of the narrow issue of this case. 
There is no satisfactory basis in the 
express contract to find this obligation [to 
submit the issue of remedy to arbitration] 
clearly within the contemplation of the 
parties, nor is it necessary to imply such 
a covenant in order to effectuate the con- 
tract as a whole. Nor do we find 
anything in Lincoln Mills and its teachings 
requiring us, under the facts of this case, 
to so extend the agreement by implication 
in order to effectuate federal policy.” 
The Court points out, 
different circumstances are 
different rules: 


however, that 
governed by 


“If the parties had agreed to arbitrate all 
grievances the result would be different. 
If the contract provided a penalty, the re- 
sult would be different. If the agreement 
provided that remedies in all grievances 
should be left to the arbitrator, the result 
would be different.” 


Similar holdings have been made by the 
Texas Court of Civil Appeals,” the Con- 








34 LABOR CASES { 71,404 (Pa. Ct. Com. PIL, 
1958), the court said: ‘‘It seems to be the Com- 
pany’s position that the Arbitrators were to 
find merely that the Company was right or 
wrong. The law does not contemplate the doing 
of a vain and useless thing. It would be absurd 
to have the Arbitrators find that the Company 
was wrong and do nothing about it in their 
award. It was clearly contemplated in the con- 
tract that the men should be reinstated and 
their seniority reinstated and compensation paid 
them where their grievances were upheld.’’ 

2 Refinery Employees’ Union of the Lake 
Charles Area v. Continental Oil Company, 35 
LABOR CASES { 71,638 (1958). 

13 Lone Star Cotton Mills v. Thomas, 18 LABOR 
CASES { 65,902 (Tex. Ct. Civ. App., 1949). ‘The 
contract does not specify the arbitration board 
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necticut Supreme Court of Errors™ and a 


branch of the New York Supreme Court.” 


Thus we see on the one hand the almost 
uniform holding of arbitrators asserting 
jurisdiction and, on the other, what may 
ultimately be regarded as a continuance of 
the “hoary, though probably mis-guided, 
judge-made reluctance to give full effect 
to arbitration agreements” spoken of by 
Judge Magruder in a somewhat different 
context.” The collision between the two 
divergent philosophies, in this particular 
connection and others, is apt to be a con- 
stantly recurring one in Section 301 litigation.” 

In defense of the arbitrators, it should be 
said that they are probably more responsive 
to and appreciative of the desires and in- 
tentions of the parties than unspecialized 
members of the judiciary can ever be. To 
say that an experienced arbitrator has mis- 
conceived the implications of a labor agree- 
ment is to ignore his familiarity with the 
customs and jargon of the business, built 
up over many years through direct and 
frequent contact with representatives of 
both sides, their basic tenets, their hopes and 
their dreams. The courts, lest they revive 
the disrepute that was theirs prior to the 
enactment of the Norris-LaGuardia Act, 
should take account of this and should be 
reluctant to apply commercial 

blindly to labor relations 


and 
rules 


sl WwW 
law 
problems.” 


SPECIFIC CASE PROBLEMS 


In another vein, assuming arbitral juris- 


diction to fashion remedies and to award 
back pay, problems of application of this 
jurisdiction are matters of great concern 


shall determine the amount of damages if the 
person presenting the grievance was unjustly 
discharged. Unless the arbitrator is given 
the power to award damages or order reinstate- 
ment, an award attempting to do this is void as 
beyond the power of the Board. Publishers’ 
Ass’n of New York City v. New York Typo- 
graphical Union No. 6, 168 Misc. 267, 5 N. Y. S. 
2d 847; Marchant v. Meade-Morrison Mfg. Vo., 
252 N. Y. 284, 169 N. E. 386.’’ 

4% American Brass Company v. Brass Workers, 
26 LABOR CASES { 68,609 (Conn. S. Ct. of Errors, 
1954). ‘‘There was no mention in the submis- 
sion of the question whether D was entitled to 
reinstatement and back pay. It was therefore 
not within the power of the board to decide that 
question.”’ 

13 Publishers’ Association v. New York Typo- 
graphical Union No. 6, 168 Mise. 267, 5 N. Y. S. 
(2d) 847 (New York S. Ct., New York County, 
1938). ‘It is not lawful for arbitrators to fix 
damages arising out of matters submitted to 
them unless the issue of such damages is also 
specifically submitted.’’ 
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to the arbitrator, the parties and, in some 
instances, the courts. Of the myriad of 
questions in this area, three will be discussed 
1ere to some extent: (1) Should back pay 
rather than equalization of hours be granted 
to an employee wrongfully by-passed in the 
assignment of overtime work? (2) Should 
back pay be awarded where a company has 
wrongfully promoted a junior employee? 
(3) What deductions should an arbitrator 
direct be made, if any, from an award of 
back pay for wrongful layoff or discharge? 


Overtime Distribution Cases 


Many labor contracts in industry 
provide that overtime will be distributed as 
equally as possible within the department, 
the shift or some other appropriate unit of 
distribution. The Fair Labor Standards 
Act (FLSA) and labor contract premium- 
had the 
making 


today 


have perhaps 


overtime 


pay requirements 
unlooked-for result of 
work not only desirable to most employees 
but also a depended-upon economic benefit 
of some consequence. It is, therefore, not 
surprising that overtime distribution ques- 
tions are being presented to arbitrators in 
ever-increasing numbers 
The overtime distribution case can poten- 
tially involve difficulties of preparation and 
the 


time-study 


decision rivaling even more abstruse 


evaluation and cases in 


However, even after the arbi 


job 
complexity. 
trator has reached a conclusion regarding 
thorny questions of ability to do the work, 
list, ap- 
distribution, competing 


relative positions on the overtime 


propriate units of 


interests of by-passed employees, 


still has before him 


several 


and a host of others, he 


General Electric Com- 
(2d) 85, 


% Local 205 (UE) vw. 
pany, 30 LABOR CASES ‘ 69,908, 233 F 
96 (CA-1, 1956). 

7 What Dean Shulman asked in a_ speech 
shortly before his death may well turn out to 
be prophetic: ‘‘When their autonomous system 
breaks down, might not the parties better be 
left to the usual methods for the adjustment 
of labor disputes rather than to court actions 
on the contract or on the arbitration award? 
I suggest that the law stay out ' Shul- 
man, ‘“‘Reason, Contract and Law in Labor Re- 
lations,"’ 68 Harvard Law Review 999, 1024 
(1955) 

1% At least one court has recognized the signifi- 
cance of arbitral expertise in this connection 
see the opinion of Judge Wyzanski in Jn re 
Jacobson, 34 LABOR CASES ‘ 71,469, 161 F. Supp 
226-227 (DC Mass., 1958). However, the 
decision was reversed sub nom, Boston Mutual 
Life Insurance Company v. Insurance Agents’ 
International Union, AFL-CIO, 35 LABOR CASES 
* 71,715 (CA-1, 1958) 
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the problem basic to the whole case—what 
can he do about it? 

Under the viewpoint of the Refinery Em- 
ployees’ Union case,” of course, he can do 
nothing. However, we must reject this 
conclusion as contrary to the clear desire 
of the parties to most labor agreements, 
namely, to resolve at least their contract- 
compliance controversies through arbitra- 
tion. We must assume, if the process is 
to have any vitality, that the arbitrator is 
expected to fashion a remedy appropriate to 
the breach. Probably all unions would 
agree with this statement, at least in this 
context; ” and, it seems to the writer, most 
companies concede the point by arguing to 
the arbitrator that the proper remedy is 
equalization of hours rather than back pay. 

So, the Refinery Employees’ Union case 
aside, the question (for the arbitrator, not 
the court) is whether the arbitrator should 
award back pay, award the quasi-injunctive 
relief of equalization in futuro or recognize 
a prehearing equalization of hours as ade- 
quate satisfaction of the company’s obliga- 
tion to remedy its breach. 


The reported cases of arbitrators show 
a definite tendency to reject the latter alter- 
natives and to award back pay in such 
cases.” These decisions rest on numerous 
grounds: (1) that the company deserves 
a “penalty” for its violation; ” (2) that the 
employee is entitled to work the overtime 
hours when they are available, not at some 
later time; (3) that the employee might 
never be given the opportunity to make up 
the lost time, for exampie, because of ter- 
mination of employment; (4) that the con- 
tractual guarantee of equal distribution 
would be valueless unless compensation is 
provided for its breach;™ (5) that the em- 
ployee is entitled to compensation on the 
principle of damages, not earnings, his right 
to compensation arising at the instant that 
the contract is breached.* 


Examination of the above decisions, how- 
ever, reveals that by the time of the hearing 
in each controversy, the overtime had not 
in fact been equalized through subsequent 
assignments actually worked by the ag- 
grieved. Would the case be any different 
if a wrongful by-pass of an employee indis- 
putably resulted in the company’s calling 
him in for overtime work on a day for 
which he would not have been otherwise 
scheduled? In an unpublished decision 
touching upon this problem, arbitrator R. A. 
Smith indicated that the answer was in the 
negative: * 

“The Company’s obligation under Article 
III, Section E, is to distribute overtime as 
equally as possible ‘as it occurs’. Thus, the 
substantive right of the employee (his con- 
tract, as it were, with the Company) is to 
have a given overtime assignment offered to 
him whenever he is lowest on the overtime 
list or whenever those lower than he are 
unavailable. This being the nature of the 
employee’s right, it is somewhat difficult 
to see how the acceptance by the employee 
of a later overtime work opportunity can 
be regarded in itself as ‘restitution’ for the 
earlier by-pass. This would be like saying 
that for the breach of one contract, the 
making of another of the same kind is, 
ipso facto, a proper remedy.” 

On the other hand, under the special cir- 
cumstances of the cases, some arbitrators 
have recognized the “make up” remedy as 
a proper means of disposing of the dispute 
on the ground that it “satisfies the dominant 
intention of the parties,” and is a means by 
which the error can be “equitably rectified.” ” 


In the opinion of the writer, the legal 
bases of the decisions awarding back pay 
in such cases are conceptually sound. How- 
ever, it is questionable whether in the light 
of industrial practices the parties in the 
usual course have contemplated such pay- 
ment rather than equalization as a remedy.” 
After all, if B is wrongfully assigned to 





1%” Cited at footnote 12. 

* Disagreement from the union side arises 
occasionally when the arbitrator is claimed to 
have jurisdiction to assess damages for a vio- 
lation of the ‘‘no strike’’ clause. 

1 Dworkin, Standard Lime & Cement Com- 
pany, 26 L. A. 468 (1956); McCoy, International 
Harvester Company, 14 L. A. 430 (1950); Ship- 
man, Ingersoll-Rand Company, 7 L. A. 564 
(1947); Connecticut State Board, Bridgeport 
Brass Company, 19 L. A. 690 (1952): cf. Gilden, 
Corn Products Refining Company, 21 L. A. 105 
(1953). 

2 Simkin, Bethlehem Steel Company, 7 L. A. 
493 (1947). 


’ 


22 





* The latter three points are raised by Aber- 
nethy, United States Rubber Company, 13 L. A. 
840 (1949). 

** Emery, Phillips Chemical Company, 17 L. A. 
721 (1951). 

*% Allis-Chalmers Manufacturing Company and 
Local 248, UAW, 1955-58 Case No. 172. Contra, 
Komaroff, North American Aviation, Inc., 17 
L. A. 320 (1951). 

*° Justin, Celanese Corporation 
24 L. A. 168, 172 (1954). 

** Shister, Goodyear Atomic Corporation, 27 
L. A. 634, 636 (1956). 

*s The contract, of course, can and should be 
drawn with sufficient clarity to obviate the ques- 
tion. As usual, the problem comes from failure 
of the parties to make provision for the case. 


of America, 
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work overtime one weekend instead of A, 
is anyone really injured (in the ordinary 
situation) if A works instead of B the fol- 
lowing weekend? In the experience of the 
writer, even union representatives have fre- 
quently stated acquiescence in the principle 
of equalization. This, of course, does not 
make it contractually correct, but it is sug- 
gestive of the thought that in this case, at 
least, arbitrators have perhaps not com- 
pletely sensed the attitudes and desires of 
the parties. 


Promotion Cases 

Another area of the back-pay controversy 
involves the appropriate remedy for breach 
of the promotional-transfer provisions of 
the agreement. Those labor agreements 
which have coverage of promotions gener- 
ally provide that such transfers should be 
made on the basis of merit, ability and 
capacity, but that where these factors are 
relatively equal, seniority shall govern. The 
typical case arises when management pro- 
motes a junior employee and is challenged 
by the union in behalf of an individual 
senior employee. There are divergent views 
about who bears the burden of proof in 
such a case,” but under either approach 
a violation of the agreement can be found 
in a proper case, and the arbitrator is faced 
with the problem of determining what the 
remedy should be. 

Many arbitrators have not recognized the 
existence of any problem in such cases, and 
have awarded back pay to the particular 
by-passed employee without hesitation. This, 
it is submitted, is not sound. 

Back pay, of course, awarded for a breach 
of contract must be based upon a principle 
of contract damages. We are all acquainted 
with the principles of law that there can be 
damnum absque injuria and that proof of 
a breach of contract does not necessarily 
entitle one to a judgment for more than 
nominal damages. In order to receive 
damages more than nominal in amount, a 
plaintiff must prove that he has been injured 
in a legal sense by the breach—for example, 
that he has failed to receive something to 
which he was entitled by the terms of the 
agreement. Applying this principle to the 
present problem, the aggrieved must fail 
in his claim for back pay under a contract 
provision of the type cited above unless he 
shows that he as an individual was entitled 
to the job by the terms of the agreement. 


2» Cf, for example, Ralston, International 
Paper Company, 19 L. A. 402 (1952), with Froh- 
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This requirement of proof is not met merely 
by showing the aggrieved’s superiority to 
the employee promoted; there are other con- 
siderations which must be taken into account. 


First of all, unless the employer’s rights 
of allocating the work force and of hiring 
from the outside to fill vacancies have 
been relevantly restricted in the collective 
agreement, it is readily apparent that the 
position wrongfully filled could have been 
filled in a number of ways, consistently with 
the labor agreement but not involving the 
aggrieved, though his superiority to the 
actual transferred employee is unquestioned. 
For example, the employer could have 
transferred an employee from a_ higher 
rated job or from a job with the same rate, 
neither of which personnel moves could 
be called “promotions” in the usual case. 
The employer could have hired from the 
where with the agree- 
ment. Since these options were probably 
open to the employer at the time of the 
promotion, it can hardly be said that any 


outside, consistent 


particular by-passed employee was entitled 
to the job at that time so as to qualify him 
for back pay 

Second, the fact that the aggrieved has 
been found by the arbitrator to be equal o1 
superior to the promoted employee is cer- 
tainly insufficient to show an essential fact 


—that is, that he is superior to the other 
by-passed employees in the unit of con 
sideration for promotion. Some may argue 


that these other employees have “waived 
their rights” to the promotion by 
to file grievances or to ask 
tion. However, it must be kept in 
that theirs are not the only rights involved 
This is the 


failing 
for considera- 
mind 


The employer, too, has a right 
right, recognized by contract, to promote 
qualified junior employees and to pass over 
unqualified senior employees in the exercis¢ 
of it. This right of the employer cannot 
be said to have been diminished or elimi 
nated merely because it has, on this occa- 
Nor can it 


be said to have been erased because of the 


sion, been erroneously applied. 


failure of a qualified employee to object to 
the transfer of another. 

For example, assume that employees A, 
B, C and D have 20, 15, 
seniority respectively. 
that C has the greatest ability and 
capacity, that B ranks that A 
and D are relatively equal in these respects, 
lack of Clearly, an 
lich, Pennsylvania Salt Manufacturing Com- 
pany, 14 L. A. 12 (1949). 


ten and five vears’ 
Assume, however, 
merit, 
next, and 


or in these respects. 
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erroneous promotion of D is a violation of 
the labor agreement. However, suppose 
that A is the only one who files a grievance, 
and suppose that the union takes A’s case 
to arbitration. The arbitrator, of course, 
will find a contract violation, pointing out 
that as between the two there is re.ative 
equality of merit, ability and capacity, and 
that A is the senior. However, what should 
his award be? Many arbitrators will direct 
the employer to replace D with A and to 
issue appropriate back pay; but what of 
the rights of C and B? What of the rights 
of the employer to promote the best quaiified ? 


Third, it is apparent that if the above 
approach is adopted, the union, not the 
company, becomes the selector of promotees 
in all cases in which the company has made 
an error in its original selection. This 
union selection, of course, is accomplished 
through its decision of whose grievance to 
press. This generally, will be 
made based on criteria different from com- 
parative ability. 


decision, 


if not back pay and 
General 
to order 
aside, with 
vacancy 


What is the answer, 
promotion? The response of the 
Motors/UAW umpires has been 
the wrongful promotion set 
directions to management to fill the 
consistently with the labor agreement: 


established that 
violation of 
is to direct 
improperly 
job and his 


when the 
Paragraph 
that 
pro- 


well 
finds a 
authority 
who 


~: 
Umpire 
63(a), his only 
the emplovee was 
meoted be removed from the 
place filled according to correct contractual 
procedure.” =f 
%”® Seward, Sinaia Motors Corporation, Case 
No. E-80 (1947, unpublished). In an earlier de- 
cision, Case No. C-144 (1943, unpublished), the 
umpire, G. Allen Dash, stated the following: 
“The other aspect of this case which requires 
comment is in reference to the propriety of 
Employe L’s claim to the exact job held by 
Employe C. This comment would be necessary 
even if Employe L’s grievance had been timely. 
It should be noted that Employe L filed a spe- 
cific grievance asking that he be promoted to 
the job held by Employe C and that he be paid 
back pay for all of the time during which he 
did not receive the higher rate of pay. If the 
Umpire should grant such a request, several 
improper results would occur. First, and fore- 
most, the Umpire would have to substitute his 
own evaluation for that of Management in de- 
ciding who should be promoted to a specific 
job opening. Obviously, the Union cannot as- 
sume a power of right that rests with Manage- 
ment under the terms of Paragraph 63 of the 
National Agreement. All that the Umpire could 
have done under these circumstances wovld 
have been to declare the job held by C vacant, 
and have directed Management to fill the open- 
ing with someone they had properly selected on 
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The Ford umpire, the late Dean Harry 
Shulman, took the same position in cases 
at Ford, although he did state that he would 
award back pay in any case in which the 
violation appeared intentional: 


“When supervision makes a promotion 
with honest and reasonable effort to comply 
with Section 53 and its judgment is subse- 
quently held to be mistaken, the appropriate 
remedy may be merely to rescind the pro- 
motion and require that it be made in the 
proper manner, without retroactive adjust- 
ment, (See Memorandum 197.) But super- 
vision should realize that a promotion not 
in accordance with Section 53 involves a 
risk of financial loss to the Company. If 
the violation of Section 53 is palpable, retro- 
active adjustment to the employee who 
should have been promoted is appropriate. 
And I shall award such retroactive adjust- 
ment should a case like A’s of Edgewater 
come before me in the future.” 

It is submitted that these decisions are 
sound and are much more responsive to the 
realities of the situation than mechanical 
award of back pay upon proof of violation. 

It should be pointed out, however, that 
an award for back pay is possible under the 
above approach, even apart from the excep- 
tion favored by Shulman. This would be 
true where hiring from the outside is re- 
stricted by agreement, and a definite scheme 
of filling job vacancies is outlined by the 
contract. In such a case, 
ployee may well be able to prove that he 
was entitled to the job under the contract 
and, therefore, is entitled to an award 
covering both back pay and the position.” 


a by-passed em- 





the basis of NTE OEP YF 63 of the National po e- 
ment. The Umpire would have acted far beyond 
the provisions of the National Agreement, and 
entirely without conformance to past decisions, 
if he had ordered the promotion of Employe L 
or had directed back pay for any period of time. 

“The second basis on which Employe L's 
claim is questionable is that if it had been 
granted, it is highly probable that grievances 
on the part of other persons would have auto- 
matically resulted. The mere fact that Em- 
ploye L presented a claim to the job held by 
C did not permit his qualifications to be the 
only ones that could be considered to fill the 
opening that would have occurred had C’s new 
job been declared vacant. The ability, merit 
and capacity of other employes may well have 
been such as to entitle them to consideration 
in filling the job to which C had been promoted 
The Umpire could not disregard such rights by 
ordering the promotion of Employe L. 

*% Ford Motor Company, 2 L. A. 374, 376-37 
(1945). 

32 An example is where the contract provides 
for the filling of vacancies by promotion of the 
‘‘most senior qualified bidder.’’ 
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Deductions from Back-Pay Awards 
in Layoff and Discharge Cases 


When an arbitrator rules that a layoff or 
a discharge was in violation of the labor 
agreement, he generally awards the wronged 
employee back pay in the amount that he 
would have earned had the contract been 
properly applied. However, the arbitrator 
is faced with a number of problems: to 
what extent, if any, should there be a de- 
duction for outside earnings?“ What about 
unemployment compensation received by 
the employee while off work? Ii the em- 
ployee’s attendance record was poor prior 
to the layoff or discharge, should this be 
taken into account in the award? These 
problems will be discussed here. 


Outside earnings.—As frequently stated, 
the arbitrator attempts, through his award, 
to “make whole” the injured employee by 
directing payment to him of the amount 
that he would have earned in the absence 
of contract violation. Arbitrators have gen- 
erally considered that the award of full 
back pay to an employee who has worked 
elsewhere during the period of his layoff 
or discharge would amount to a “penalty” 
on the employer not contemplated by the 
contract." Consequently, the usual practice 
has been to order deduction for outside 
earnings.” This is the accepted means of 
computing damages in court cases of similar 
and in NLRB back pay proceed- 
In contrast, however, the National 


type,” 
ings.” 
Railroad Adjustment Board occasionally re- 


fuses to take such earnings into account.” 


% The obligation to mitigate damages will not 
be discussed here. Of course, where this doc- 
trine is held applicable, the right to deduct out- 
side earnings is implied a fortiori. 

%4 Cheney, Mode O’ Day Corporation, 1 L. A. 
490 (1946). 

% Pfaus, Central New York Freightways, Inc., 
19 L. A. 763 (1952). In this case the arbitrator 
further held that the employer could require 
the employees to provide statements from out- 
side employers as a condition to receiving back 
pay. In Indiana Railroad, 4 L. A. 70 (1946), 
Arbitrator Elson ordered a deduction of outside 
earnings but emphasized in so doing that the 
company had acted in good faith. In Foote 
Brothers Gear & Machine Corporation, 1 L. A. 
561 (1945), Arbitrator Courshon ordered a de- 
duction only of amounts earned during the regu- 
lar workday. excluding overtime earnings. 

“ See 35 American Jurisprudence, ‘‘Master & 
Servant,’’ Sec. 57, pp. 489-491. 

%t Phelps-Dodge Corporation v. NLRB, 
BOR CASES { 51,120, 313 U. S. 177 (1941) 

% The railroads have attempted to have this 
rule contractually clarified in their favor. They 
have been unsuccessful, however, since there 
has been some doubt about the power of the 
National Railroad Adjustment Board to make 
the deduction. See Recommendations of Emer- 


4 La- 


Back-Pay Awards 


On the other hand, the agreement itself 
may be so broadly drafted as to lead the 
arbitrator to believe that the parties in- 
tended that no deduction be made. 
In one case” the contract provided that in 
the event of wrongful discharge “the Com- 
pany agrees to reinstate [the employee] and 
pay full compensation at his average rate 
for the time lost.” The arbitrator held that 
under this language no deduction for out- 
side earnings was permissible. 


should 


However, even where it is assumed that 
a deduction can and should be made, ques- 
tions still arise concerning how much of 
such earnings should be deducted. For 
example, one arbitrator has held that only 
straight-time earnings, not overtime earn- 
ings, may be deducted, presumably on the 
theory that the wrongdoer-employer should 
not receive the benefit of extra work per- 
formed by the employee.” In another case, 
where the employee held a part-time job 
with an outside employer prior to his dis- 
charge and was thereafter employed full- 
time by the outside employer, the arbitrator 
held that only the post-discharge earnings 
in excess of the usual earnings from the 
part-time job could be deducted.“ Similarly, 
in an unpublished decision involving the 
LaPorte (Ind.) Works of Allis-Chalmers 
Manufacturing Company, Arbitrator N. P. 
Feinsinger determined that under the facts 
of the case, earnings from a part-time job 
held prior to and following the discharge 
could not properly be deducted. 


Another question is whether the arbi 


trator will apply (assuming he has the au- 
gency Board, Railroads v. Engineers, Firemen 
and Switchmen, 9 L. A. 865 (1948) ‘There is 
no question in our mind that the broad equities 
require the offset of earnings during the period 
of layoff. ‘ This whole issue is thrown 
into doubt, however, by the serious question 
which has been raised as to the legal authority 
of the Adjustment Board to ‘consider matters 
outside the property’ in computing damages 
where an employee is wrongfully held out of 


service. : Under these circumstances, this 
[Emergency] Board cannot make any recom- 
mendations.” Cf. Elkouri, How Arbitration 
Works (1952), p. 179. On the other hand, in 


Odom v. Thompson, 17 LABOR CASES ‘ 65,473 
(DC Ala., 1949), the court approved an NRAB 
back-pay order which provided for deduction of 
outside earnings. 


% Seward, International Company, 


Harvester 


15 L. A. 1 (1950): see also, Courshon, Jnterna- 
tional Harvester Company, 9 L. A. 484 (1947) 
“This is not a case of penalty against the com- 


pany or unjust enrichment of an employee 
but purely a matter of application of the ex- 
pressed contract provisions between the parties 
*” Courshon, Foote Brothers Gear & Machine 
Corporation, cited at footnote 35 
Merrill, American Iron € 
Company, 19 L. A. 417 (1952) 


Machine Works 
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thority) the NLRB’s Woolworth doctrine ® 
or a variant thereof. Briefly, the situation 
which the Woolworth doctrine attempts to 
remedy may be summarized as follows: If 
the discriminatorily discharged employee, 
after a long period of unemployment, finds 
a job which pays more than the job from 
which he was discharged, the employer 
would, under the usual rule of full deduc- 
tion of outside earnings, be tempted to 
refuse reinstatement until the excess earn- 
ings had cancelled out a significant portion 
of the back pay owing for the period of 
unemployment. 

In the Woolworth case the Board held 
that in the back-pay order in that case and 
in future cases it would direct that mitiga- 
tion of damages through outside earnings 
be permitted only on a quarterly basis, that 
is, outside earnings could be offset against 
back pay only in the calendar quarter in 
which they were received. 

Since the same considerations of policy 
would seem to appear in arbitration pro- 
ceedings, the Woolworth technique of han- 
dling the problem might with justice be 
used by arbitrators in the proper case. 
Some arbitrators have so held. One arbi- 
trator has even gone beyond the Board 
approach and has directed that deductions 
be made on a weekly, rather than quarterly, 
basis.“ However, another, though recog- 
nizing the Woolworth case, has refused to 
apply it on a weekly basis.“ 

Unemployment compensation. — The 
awards of many arbitrators in discharge 
and layoff cases provide, without discussion, 
for back pay with deduction for any unem- 
ployment compensation received, apparently 
under the assumption that these benefits are 
the equivalent of outside compensation.” 
It has not been unknown for courts to 
share this belief and approve the practice.” 


There are a number of very sound objec- 
tions to this practice, however, among 
which are the following: 

(1) “Unemployment insurance benefits are 
not paid by the employer, nor do they come 
from any other private source. They are 


public funds derived from a tax levy and 
earmarked for specific social uses. . . . To 
permit such a deduction would give [the em- 
ployer] a gain at the expense of the public. 
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(2) The employee, by reason of collec- 
tion of unemployment benefits, has limited 
or exhausted his eligibility for future bene- 
fits in the same year. To permit deduction 
is, in effect, to make him return the benefits 
without restoring to him his eligibility under 
the act. 

Some arbitrators have attempted to deal 
with this problem by ordering the deduction 
on the condition that the employer remit 
the amount deducted to the proper state 
agency, where the law permits the return 
of money to the state fund.“ However, one 
writer believes that such an award is clearly 
jurisdiction of the arbitrator 
unless the submission clearly covers the 
subject.” In the view of that writer, unless 
there is positive basis in the submission, no 
deduction whatever should be made from 
the award because of unemployment bene- 
fits.” This, he says, is for several reasons, 
in addition to those cited above: (1) the 
provision in the award for deduction is, 
in effect, a ruling that the employee was 
not entitled to the benefits under the cir- 
cumstances, but the arbitrator, because of 
his presumed lack of familiarity with the 
usually complex unemployment compensa- 
tion legislation, is not in a position to make 
this ruling; (2) the arbitrator, because of 
this same lack of familiarity, cannot foresee 
or deal with the legal consequences of his 
order for deduction; (3) the possibility of 


beyond the 





“FF. W. Woolworth Company, 90 NLRB 289 
(1950). The doctrine was approved in NLRB v. 
Seven-Up Bottling Company of Miami, 22 LABOR 
CASES {| 67,329, 344 U. S. 344 (1953). 

* Dash, New York Shipbuilding Company, 22 
L. A. 851 (1954). 

“* Livengood, American Wood Products Cor- 
poration, 17 L. A. 419 (1951). 

* See, for example, Aaron, Aviation Mainte- 
nance Corporation, 8 L. A. 261 (1947); Cheney, 
Adel Precision Products Corporation, 8 L. A. 
282 (1947); Lehoczky, Neon Products, Inc., 8 
L. A. 1006 (1947); Aaron, Airquipment Com- 
pany, 10 L. A. 162 (1948); Feinberg, Bethlehem 
Steel Company, 16 L. A. 741 (1951); Abersold, 
Autocar Company, 20 L. A. 160 (1953); Reid, 
Levinson Steel Company, 23 L. A. 135 (1954). 

* Imperial Laundry, Inc. v. Cleaners, Dyers 
and Laundry Workers Union, Local 364, 25 La- 
BOR CASES { 68,337 (Conn. Super. Ct., New 
Haven County, 1954); Metal Workers v. Tor- 
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rington Company, 28 LABOR CASES ‘{ 69,421 
(Conn. Super. Ct., Tolland County, 1955). 

* Gray, ‘‘Back Pay Awards and Unemploy- 
ment Insurance Benefits,’’ 8 Arbitration Journal 
(N. S.) 114 (1953). 

* Wardlaw, International Shoe Company, 3 
L. A. 500 (1946): Gilden, National Lock Com- 
pany, 4 L. A. 820 (1946): McCoy, Masonite 
Corporation, 10 L. A. 854 (1948); Spaulding 
Fruehauf Trailer Company, 16 L. A. 666 (1951). 

* Gray, work cited at footnote 47, at p. 115. 
As suggestive authority he cites Republic Steel 
Corporation v. NLRB, 3 LABOR CASES { 51,101, 
311 U. S. 7 (1940), which deals with the power 
of the NLRB to direct employers to make cer- 
tain remittances to state and federal agencies. 

” Gray, work cited at footnote 47; see also, 
Gray, ‘‘Back Pay Awards and Unemployment 
Benefits,'’ 4 Arbitration Journal (N. S.) 268 
(1949). 
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overpayment to the employee can be ade- 
quately handled by employer notification to 
the unemployment compensation agency, 
the latter generally being sufficiently clothed 
with authority to recoup. 


In further support, NLRB v. Gullett Gir 
Company™ is cited. In that case the Su- 
preme Court upheld the power of the 
NLRB to award back pay without providing 
for deductions of unemployment benefits, 
and pointed out that the matter of recoup- 
ment by the state fund was a matter be- 
tween the state and the employee. 


These arguments are telling and appear 
sound. In rendering his award the arbitra- 
tor has a definite obligation to keep this 
problem in mind. To this end, it is sug- 
gested that the most direct approach might 
be for the arbitrator to award full back pay 
without deduction for unemployment bene- 
fits, but also to notify the parties that he is 
advising the appropriate state agency of the 
content of the award. The rights of all the 
interested parties would thus be protected. 





Poor attendance record.—Should a back- 
pay award take account of an employee's 
excessive absenteeism prior to his wrongful 
discharge or layoff? In other words, if an 
employee has habitually been absent from 
work, should his back-pay award be based 
upon the assumption that he would have 
worked 40 hours a week but for his im- 
proper separation from employment? This 
problem has received some attention from 
arbitrators. Though they rest sheerly on 
speculation, the reported cases which reveal 
consideration of the question appear uni- 
form in providing for deduction if 
the employer can show a prior pattern of 
However, since these cases 


some 


absenteeism.” 
proceed upon the mere assumption that the 
employee would have continued the same 
attendance pattern during the contested period, 
it would seem clear that the employee could 
rebutt his assumption by evidence showing 
that the cause of the absenteeism (for ex- 
ample, illness or care of a sick relative) had 
disappeared or diminished during such period 


[The End] 





“They come in here fresh out of school, and 
right off they want to start as vice-presidents!” 





5} 19 LABOR CASES { 66,123, 340 U. S. 361 
(1951): see also, Marshall-Field & Company v. 
NLRB, 6 LABOR CASES { 51,157, 318 U. S. 253 
(1943). 

8% Griffin, Bell Aircraft Corporation, 1 L. A. 
281 (undated); Lehoczky, Neon Products, Inc., 
13 L. A. 204 (1949); Reynolds, Universal Dish- 
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washing Machinery Company, 17 L. A. 737 
(1952); Spaulding, Weber Aircraft Corporation, 
19 L. A. 166 (1952); Shulman, Ford Motor Com- 
pany, 20 L. A. 13 (1952); Merrill, Oklahoma 
Furniture Manufacturing Company, 24 L. A. 
522 (1955). 
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The Supreme Court and the No 


The constitutionality of the non-Communist affidavit pro- 
vision of the Taft-Hartley Act has been affirmed twice, 
though neither time by a majority of the Supreme Court. 
This article analyzes the cases which have decided the 
more important issues relating to the provision. It is 
the author's opinion that the provision as it presently 
stands is of little value and that it should be repealed. 








The author is a National Woodrow 
Wilson Fellow at Duke University, 
Department of Economics. He _ is 
seeking a Ph.D. degree under a Col- 
lege Teaching Career Fellowship. 
The article is based on a study done 
under Professor Frank T. DeVyver. 





N JUNE 23, 1947, the Taft-Hartley 

amendments to the National Labor 
Relations Act became law.’ The Labor- 
Management Relations Act, as the new 
law was named, has proved to be one of 
the most controversial pieces of legislation 
of recent years. It has been characterized 
as a “labor leader’s nightmare and a law- 
yer’s dream,” and certainly has deserved 
at least the latter designation. The highly 
controversial non-Communist affidavit pro- 
vision has proved to be by no means the 
least important source of litigation. The 
purpose of this article is to show the mean- 
ing of this provision, Section 9(h) of the 
act, as interpreted by the Supreme Court 
in the affidavit cases to date and to analyze 
that meaning and the judicial reasoning 
from which it resulted. Due to the limited 
scope of the article, a detailed study and 
presentation of the legislative history of 
Section 9(h) was impossible and references 
to it are, therefore, few. The conclusions 
made here in regard to Congressional in- 
tent, therefore, are for the most part ob- 
vious and, consequently, probably sound. 





61 Stat. 136. 
61 Stat. 136, 146, 65 Stat. 601. 
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Section 9 of the act outlines the pro- 
cedures for determining bargaining repre- 
sentatives and certain filing obligations of 
these representatives. Subsection (h) deals 
with one of these requirements. It states 
(as amended): 

“No investigation shall be made by the 
Board of any question affecting commerce 
concerning the representation of employees, 
raised by a labor organization under sub- 
section (c) of this section, and no com- 
plaint shall be issued pursuant to a charge 
made by a labor organization under subsec- 
tion (b) of section 10, unless there is on 
file with the Board an affidavit executed 
contemporaneously or within the preceding 
twelve-month period by each officer of such 
labor organization and the officers of any 
national or international labor organization 
of which it is an affiliate or constituent 
unit that he is not a member of the Com- 
munist Party or affiliated with such party, 
and that he does not believe in, and is not 
a member of or supports any organization 
that believes in or teaches, the overthrow 
of the United States Government by force 
or by any illegal or unconstitutional meth- 
ods. The provisions of section 35A of the 
Criminal Code shall be applicable in respect 
to such affidavits.” * 

Subsection (c) under Section 9 provides 
for investigation by the National Labor 
Relations Board of petitions for representa- 
tion elections. Since it is expressly stated 
that such petitions may be filed “by an 
employee or groups of employees or any 
individual or labor organization acting in 
their behalf” or “by an employer, alleging 
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that one or more individuals or labor or- 
ganizations have presented to him a claim 
to be recognized as the representative,” * 
it is clear that Section 9(h) was intended 
to prevent the certification of noncomply- 
ing unions as bargaining representatives. 

Until the act was amended in 1951, Sec- 
tion 9(e)(1) set forth the conditions under 
which a union shop election could be held. 
It provided that in order to obtain such 
an election, the labor organization certified 
as the representative of the employees of 
the bargaining unit concerned should file 
a petition alleging that 30 per cent of the 
employees wished a union shop. Upon 
demonstration that the alleged 30 per cent 
fact exist, the Board was to take 
a vote by secret ballot and certify the 
results to the labor organization and the 
employer. Section 8(a)(3) required as a 
condition tor negotiating a union shop 
agreement that “following the most recent 
election held as provided in Section 9(e) 
the Board shall have certified that at least 
a majority of the employees eligible to vote 
in such election have voted to authorize 
labor organization to make such an 
Therefore, noncompliance had 


did in 


such 
agreement.” ° 
the effect of preventing the election neces- 
sary to authorize a union shop agreement. 

Section 10(b) 
ot complaints stating charges that a person 
has engaged in an unfair labor practice 
and giving notice of a hearing before the 
Board Noncompliance, then, prevented 
action on any unfair labor practice charges 
the uncooperative union. 


deals with the issuance 


brought by 

Section 9(h), therefore, provided effective 
sanctions for refusal to sign the desired 
affidavits. These sanctions, 
directly against the labor organization and 
officials them- 


however, ran 


only indirectly against the 
selves. A union with noncomplying officers 

+61 Stat. 144. 

*61 Stat. 136, 144-145. 

561 Stat. 141. This section was also changed 
in 1951. A vote before negotiating a union shop 
clause into a contract is no longer necessary 

*61 Stat. 146. 
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would be deprived of three privileges cre- 
ated by the National Labor Relations Act, 
that of petitioning the Board for a repre- 
sentation election, that of acquiring a union 
shop and that of bringing unfair labor 
practice charges before the Board. Though 
the first and third of these could 
be offset by a strong union at the bargain- 
ing table, there was nothing that could be 
done about the second. The union shop 
was unobtainable without compliance, how- 
ever well the union through economic 
pressure might handle its own representa- 
tion claims and unfair labor practice charges. 


The legislative background of 
9(h) is long and complex. The 
revealed in the measure’s history, however, 
can be briefly summarized by saying, as 
one writer has: “This affidavit requirement 
reflects a merger of the desire for ‘correc- 
tive’ labor legislation with recent Congres- 
concern over groups 
and _ individuals denominated as 
‘subversive’ or ‘un-American’.”* The provi- 
sion also reflects a genuine concern about 
the infiltration of Communists into posi- 
tions of power in labor unions, The impor- 
tance of the possible effects of labor union 
national 


kc ses 


Section 
rationale 


executive 
vaguely 


sional and 


operation of the 
been clearly demonstrated 
during the war, and the cold with 
Russia naturally evoked special 
over the possibilities of Communist control 
(An excerpt from a speech 
Senate floor by Senator 
serve to illus 


power on the 
economy had 
war 
concern 


of that power.* 
delivered on the 
McClellan of Arkansas 
trate this concern 

oe 2. 


labor, a 


will 


\meri 
majority of umon 
American 


and de 


that most of 
great 
definitely 


can 
membership, are 
patriotism, loyalty, 


hne 


citizens, whose 


votion to country can no more be ques 
tioned than can that of any Member of this 
But often . a small mi- 


Communists are to infiltrate 


body. 
nority of 
into 


able 
and by the 
they are 


these organizations, proc- 
under 
able to 


unions to official positions 


they 


have 


which operate 


they 


esses 


rise, and risen, in some 


Cheretore, those 
who are really Communists are not loyal 


to our country. If they rise to positions of 


officers in labor organizations, 
that w« 


labor organizations, 


power as 
then, with the law 
powers in 


enact, investing 
certain such 


as the power of collective bargaining, and 


7 ‘Note on the Constitutionality of the Taft- 
Hartley Non-Communist Affidavit Provision,"’ 
i8 Columbia Law Review 254 (March, 1948) 

* See, for example, the discussion of the Allis- 
Chalmers strike in Fred A. Hartley, Jr., Our 
New Labor Policy (New York, 1948), p. 40 
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other powers and rights that we have legis- 
lated and invested in them, we are simply 
placing the power and authority and the 
sanction of law behind men who are in 
those positions, giving them authority to 
bargain collectively to deal with manage- 
ment of industry, and thus wield a greater 
influence in the economic and political life 
of the nation. We are simply giving au- 
thority to people who are not loyal to our 
Government, who will use that power as 
Communists have demonstrated in the past 
that they will use it, for the purpose of sub- 
versive work and for undermining the very 
fundamentals upon which this Government 
rests.” ” 

That labor leaders, many of whom had 
been energetically fighting Communists in 
their unions, should resent what they con- 
sidered a slur on their loyalty is under- 
standable. Communist affiliation was far 
from the only reason for refusal to comply 
with the affidavit requirement. One writer 
has listed three grounds for noncompliance 
asserted by union leaders who definitely 
were not Communists. They claimed that 
the requirement destroyed their civil rights, 
that it was discriminatory since it applied 
only to labor leaders, and that it permitted 
unlawful interference with the internal func- 
tioning of labor unions.” Whether these 
reasons alone or additional ones account 
for the resistance, a large segment of 
American labor boycotted the National 
Labor Relations Board by refusing to 
comply with the Taft-Hartley filing re- 
quirements. Widespread noncompliance, 
however, soon died out. William Green, 
president of the AFL, soon recommended 
that officers of the federation comply. Due 
largely to John L. Lewis’ influence as one 
of the AFL’s 13 vice-presidents, the recom- 
mendation was rejected by the AFL execu- 
tive board. However, the federation in 
convention voted to abolish the offices of 
vice-president. Thereupon, on November 8, 
1947, Mr. Green and the secretary-treasurer 
of the federation—the only remaining officers 
-——came into compliance." In its 1947 conven- 
tion the CIO had recommended that each 
of its affiliates choose to comply or not, 
according to its own preference. Phillip 





Murray’s United Steelworkers became the 


outstanding holdout. However, after the 
affidavit requirement was ruled constitu- 
tional” and after it became apparent that 
the Democratic victory in 1948 was not 
going to result in a repeal of the Taft- 
Hartley Act, Mr. Murray and the Steel- 
workers yielded to pressure. They came 
into compliance in July, 1949, and the CIO 
officers followed suit on December 22 of 
the same year, thereby ending the boycott 
with a few exceptions such as the United 
Mine Workers.” ‘Three principal reasons 
for the discontinuance of the boycott which 
have been advanced and which seem prob- 
able are as follows: First, many locals 
lacked the economic strength to compel 
employers to bargain with them without 
the backing of the Board. Second, a union’s 
ability to spread into unorganized plants 
was seriously curtailed by denial of recourse 
to the representation procedures of the 
Board. Third, competition between unions, 
especially between AFL and CIO unions, 
resulted in pressure on one to file in order 
to gain an advantage in representation elec- 
tions and resulted in subsequent pressure 
on its competitor to file in order to remedy 
the inequality.“ In the light of the very 
great reluctance with which affidavits were 
filed and the difficulties accompanying re- 
fusal to comply, it is not surprising that 
the question of constitutionality was quickly 
seized upon as the defense of unions not 
wishing to oust their noncomplying officers. 


CONSTITUTIONALITY 


Case Summarization 

The validity of Section 9(h) was settled 
by the Supreme Court in two cases decided 
simultaneously, American Communications 
Association v. Douds and United Steelworkers 
v. NLRB.® The American Communications 
Association brought suit in the United 
States District Court for the Southern 
District of New York to restrain the Board 
from holding a representation election with- 
out permitting its name to appear on the 
ballot. The union was the certified bar- 





°93 Congressional Record 5095 (May 9, 1947). 

” Walter L. Daykin, ‘‘The Operation of the 
Taft-Hartley Act’s Non-Communist Provisions,”’ 
36 Iowa Law Review 627 (Summer, 1951). 

1 For further information see David Levinson, 
‘‘Left-Wing Labor and the Taft-Hartley Law,"’ 
1 Labor Law Journal 1084-108 (November, 
1950). 

2 American Communications Association v. 
Douds, 18 LABOR CASES { 65,760, 339 U. S. 382 
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(1950). It should be noted that although the 
Supreme Court ruling came after CIO compli- 
ance, it affirmed an earlier court of appeals 
ruling. ’ 

43 For further information see work cited at 
footnote 11. 

4 Archibald Cox, ‘“‘Some Aspects of the Labor 
Management Relations Act, 1947,"’ 61 Harvard 
Law Review 36 (November, 1947). 

% Cited at footnote 12. 
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gaining representative in the bargaining 
unit in which the proposed election was 
to occur. Should the election be held, the 
union sought to restrain the Board from 
announcing the results or certifying the 
victor until a hearing was granted. A hear- 
ing had been denied the union because of 
noncompliance with Section 9(h), and the 
complaint alleged that this requirement was 
unconstitutional. Douds, the Regional Di- 
rector of the Board, moved to dismiss the 
complaint and the district court granted 
the motion. The then went to the 
Supreme Court on appeal. 


case 


In the sister case, the United Steelwork- 
ers filed with the Board an unfair labor 
practice charge against the Inland Steel 
Company. The Board found that the com- 
pany had violated the National Labor Rela- 
tions Act by refusing to bargain on the 
subject of pensions. It issued an order com- 
pelling the company to bargain but’ post- 
poned the effective date pending the union 
officers’ compliance with Section 9(h). 
Both sides appealed, the company claiming 
that the act had been misinterpreted, and 
the union contending that Section 9(h) was 
unconstitutional and, therefore, an invalid 
condition of a Board The circuit 
court upheld the Board on both counts, and 
both sides filed petitions for certiorari. The 
Supreme Court denied certiorari in regard 
to the pension issue but granted the peti- 
directed at the affidavit requirement 
manifest importance of 
” 16 


( order. 


tion 
“because of the 
the constitutional issues involved. 

The Court divided evenly on the question 
at issue, and the decisions of the lower 
courts that the constitutional 
were upheld. Chief Justice Vinson delivered 
the opinion of the Court, in which he was 
joined by Justice Reed and Justice Burton. 
Justices Frankfurter and Jackson concurred 
in part and dissented in part, while Justice 
Justices Douglas, Minton 


section was 


Black dissented. 
and Clark took no part in the consideration 
The decision was 
will be 


or decision of the cases 


divided into seven parts which 


summarized here. 

The Court ruled first that the object of 
9(h) was within the power ot 
Congress. The constitutional justification 
for the National Labor Relations Act was 
the power of Congress to protect interstate 
commerce by removing obstructions to the 
that The Taft- 
was remedy a 


Section 


flow of commerce. 


Act 


free 


Hartley designed to 





situation created by additional! impediments 


to the free flow of commerce. One obstruc- 
tion was the political strike, and the object 
of Section 9(h) was to prevent this. 

“No useful purpose would be served by 
setting out at length the evidence before 
Congress relating to the problem of political 
strikes, nor can we attempt to assess the 
validity of each item of evidence. It is 
sufficient to say that Congress had a great 
mass of material before it which tended 
to show that Communists and others pro- 
scribed by the statute had infiltrated labor 
organizations not to support and further 
trade union objectives, including the ad- 
vocacy of change by democratic methods, 
but to make them a device by which com- 
merce and industry might be disrupted 
when the dictates of political policy re- 
quired such action.” 

The second part of the 
from the object of the provision to its actual 
effect. The unions contended that the sec- 
tion made it persons who 
couldn’t sign the affidavits to be officers of 
labor unions and, therefore, violated funda- 
mental rights guaranteed by the First 
Amendment. The Board argued that Sec- 
tion 9(h) presented no First Amendment 
problem because its only sanction was the 
withdrawal of the “privilege” of using Board 
facilities. The Court ruled that neither side 
stated the problem with complete accuracy. 
The practical effect of denying access to 
denial of a place on the 
proceedings was 


decision moves 


imp« »ssible for 


the Board and 
ballot in’ representation 
not merely to withhold benefits granted by 
the government but to impose upon non- 
complying unions a number of restrictions 
which would not exist had the Board not 
been established. The statute did not 
cifically forbid nonsigners to hold positions 
leadership nor require their dis- 
Therefore, the Court 
treated as 


spe- 


of union 
charge from 
said, Section 9(h) could not be 
if it merely withdrew a privilege gratuitously 
granted by the government nor could it be 
considered as a licensing statute prohibiting 
persons not affidavits from 
holding office. The real question for deci- 
sion was whether, with the 
First Amendment, Congress could by stat- 
ute exert such pressures upon labor unions 


office. 


signing 


those 


consistently 


to deny positions of leadership to certain 
persons who are identified by particular 
beliefs and political affiliations. 

Part three 
with establishing the relevance of beliefs 


of the decision is concerned 








16 339 U. S., at p. 387. 
17 339 U. S., at pp. 388-389. 
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and political affiliations to the over-all pur- 
Having already indicated 
that there could be no doubt that Con- 
gress could attempt to prevent political 
strikes under its power to regulate com- 
merce, the Court held in addition that the 
remedy provided by Section 9(h) bore a 
reasonable relation to the evil which the stat- 
ute was designed to reach. Jn Re Summers ™ 
and Hamilton v. Regents” were cited in 
support of the ruling that the fact that the 
statute identifies persons by their political 
affiliations and beliefs, circumstances ordi- 
narily irrelevant to permissible subjects of 
action, does not lead to the 
conclusion that such circumstances are 
never relevant. Referring to Clarke v. Decke- 
bach® and Pearl Assurance Company vw. 
Harrington” the Court pointed out that 
aliens may be barred from certain occupa- 
tions because of a reasonable relation be- 
tween that classification and the evil to be 
apprehended. Furthermore, in Hirabayashi 
v. U. S® a distinction based solely on 
ancestry was upheld under the unusual 
circumstances of war. Pointing to all of 
these, Chief Justice Vinson wrote: “If 
accidents of birth and ancestry: under some 
circumstances justify an inference concern- 
ing future conduct, it can hardly be doubted 
that voluntary affiliations and bhliefs justify 
a similar inference when drawn by the 
legislature on the basis of its investiga- 
tions.”* In addition, Board of Governors 
v. Agnew* was cited to show that statutes 
prohibiting the holding of certain positions 
by persons defined by occupational associa- 
tions had been upheld. Therefore, Section 
9(h) was not unlike other statutes which 
prevented specified groups of persons from 
holding positions of power and public in- 
terest because in the legislative judgment 


pose of the act. 


government 


18 325 U. S. 561 (1945). 


because of conscientious scruples resulting in 
unwillingness to serve in the state militia in 
time of war, was held not to be a denial of any 
right of the applicant under the First and Four- 
teenth Amendments of the federal Constitution. 

w 293 U. S. 245 (1934). A refusal by a state 
to allow a citizen to exercise the privilege of 
attending the state’s university except upon 
condition that he take military training, to 
which he objected on religious and conscientious 
grounds, was held not to be repugnant to the 
due process clause of the Fourteenth Amend- 
ment as an undue deprivation of liberty. 

20 274 U. S. 392 (1927). A city ordinance pro- 
hibiting the issuance to aliens of licenses to con- 
duct pool and billiard rooms was held not to be 
a violation of the rights of aliens under the 
equal protection clause of the Fourteenth 
Amendment. 


32 


A refusal of an appli- 
cation for admission to the practice of law in a 
state on the ground that the applicant would 
be unable in good faith to take the required 
oath to support the constitution of the state, 





trust that is 


they threatened to abuse the 
power ol 


a necessary concomitant of the 
office. The Court then said: “If no more 
were involved than possible loss of position, 
the foregoing would dispose of the case. 
But the more difficult problem here arises 
because, in drawing lines on the basis ot 
beliefs and political affiliations, though it 
may be granted that the proscriptions of 
the statute bear a reasonable relation to 
the apprehended evil, Congress has unde- 
niably discouraged the lawful exercise ot 
political freedoms as well.” * 

Parts four and five of the decision dis- 
cuss the question of whether the discourage- 
ment of the exercise of political freedoms 
exerted by Section 9(h) was within the 
power of Congress. Appraising cases re- 
lating to the “clear and present danger” 
test and others relating to the abridgement 
of First Amendment freedoms, the Court 
stated that when the effect of a statute upon 
the exercise of these freedoms is relatively 
small and the public interest to be protected 
is substantial, “it is obvious that a rigid 
test requiring a showing of imminent dan- 
ger to the security of the Nation is 
absurd.” * The opinion points out that Sec- 
tion 9(h) does not interfere with speech 
because Congress feared the consequences 
of speech but regulates harmful conduct 
which Congress has determined is carried 
on by persons who may be identified by 
their political athliations and beliefs. Fur- 
thermore, the provision “is designed to pro- 
tect the public, not against what Com- 
munists and others identified therein advocate 
or believe, but against what Congress has 
concluded they have done and are likely 
to do again.” 

The Court decided that in 
which particular conduct: is regulated in 
7 — J 


situations in 





*1 313 U. S. 549 (1941). In a per curiam deci- 
sion the Supreme Court affirmed a lower court 
ruling that a state statute requiring an alien 
insurance corporation to have as its resident 
manager in the United States a citizen or cor- 
poration of the United States approved by the 
commissioner of insurance did not violate the 
due process and equal protection clauses of 
the Fourteenth Amendment. 

2320 U. S. 81 (1943). A curfew order di- 
rected at persons of Japanese ancestry was held 
not an unconstitutional discrimination. 

3 339 U. S., at p. 391. 

24 329 U. S. 441 (1947). 
any employee of any partnership, ‘“‘primarily 
engaged” in the underwriting or distribution 
of securities from serving at the same time as 
director of a member bank of the Federal Re- 
serve System was upheld. 

* 339 U. S., at pp. 392-393. 

26 339 U. S., at p. 397. 

*7 339 'U. S., at p. 396. 


A statute prohibiting 
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the mterest of public order and the regu- 
lation results in an indirect, conditional, 
partial abridgement of speech, its duty is 
to determine which of the two conflicting 
interests demands the greater protection 
under the particular circumstances involved. 
Therefore the Court said: 

“In essence, the problem is one of weigh- 
ing the probable effects of the statute upon 
the tree exercise of the right of speech 
and assembly against the congressional de- 
termination that political strikes are evils 
of conduct which cause substantial harm 
to interstate commerce and that Commu- 
nists and others identified by Section 9(h) pose 
continuing threats to that public interest 
when in positions of union leadership.” * 


The Court concluded that Section 9(h) 
touched only a relative handful of people, 
leaving the great majority of those of the 
identified affiliations and beliefs subject 
only to possible loss of positions whigh 
Congress had decided were being abused 
to the injury of the public by members 
of the described groups. The legislative 
judgment that interstate commerce must 
be protected from a continuing threat of 
political strikes was a permissible one in 
this “The fact that the injury to 
interstate commerce would be an accom- 
plished fact before any sanctions could be 
applied, the possibility that a large number 
of such strikes might be called at a time of 
external or internal crisis, and the practical 
difficulties which .would be encountered in 
detecting illegal activities of this kind are 
factors which are persuasive that Congress 
remove the 


case. 


should not be powerless to 


threat, not limited to punishing the act.” 


six the Court dealt specifically 
that the affidavit 
statement of belief, 
by many as 


In part 
with the 
within it a 
considered 


requirement 
contain 

been 
likely reason 
be overruled by the Court. 
Vinson began hy admitting that “the breadth 


which had 
ior the section to 


Chief Justice 


the most 


of the provision concerning belief in over- 


throw of the Government by force would 
raise additional questions . . . if we read 
2s 339 U. S., at p. 400 
* 339 U. S., at p. 406. 
” 339 U. S., at pp. 406-407 
1 339 U. S., at p. 407. 
2 Art. I, Sec. 9, paragraph 3. 


339 U. S., at pp. 412-414. 

4 398 U. S. 303 11946). A federal act cutting 
off the pay of three named employees found by 
Congress to be guilty of disloyalty was held to 
be punishment without a judicial trial and, 
therefore, a bill of attainder and unconsti- 
tutional. 


r, 
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very literally to include all persons who 
might, under any conceivable circumstances, 
subscribe to that belief.”* However, the 
Court recognized the fact that it should 
construe a statute so as to avoid the dan- 
ger of unconstitutionality if it can be done 
in consonance with the legislative purpose. 
Congress’ purpose was not to disturb or 
proscribe beliefs as such but to bring within 
the terms of the statute “only those persons 
whose beliefs strongly indicate a will to 
engage in political strikes and other forms 
of direct action when, as officers, they direct 
union activities.”™ The Court concluded 
that the Congressional purpose would be 
served if the clause were construed to apply 
to persons and organizations who believe 
in the violent overthrow of the government 
as it presently exists under the Constitu- 
tion as an objective, not merely a prophecy, 
and that such a construction would leave 
the provision a valid exercise of Congress’ 
legislative power. 

The seventh and last part of the decision 
disposed of the objections that the section 
unconstitutionally vague and that it 
Constitutional prohibition of 
In answer to the argu- 
“sup- 


was 
violated the 
bills of attainder.” 
ment that terms such as “affiliated,” 
ports” and “illegal or unconstitutional meth- 
ods” were so vague as to make Section 9(h) 
unconstitutional, the Court declared that 
the application of Section 35A of the Crimi- 
nal Code, which is the only criminal punish- 
ment specified, to only those false statements 
made “knowingly and willingly” eliminates 
constitu- 
statute 


this objection. “ since the 


tional vice in a vague or indefinite 
is the injustice to the accused in placing 


him on trial for an offense, the nature of 


which he is given no tair warning, the 
fact that 
done with knowledge that they contravene 


the statute makes this objection untenable.” 


punishment is restricted to acts 


The Court ruled that the section was not 
a bill of attainder. According to the union 
consideration, 
Parte Gar 


involved 


argument, the cases undet 
just as in U. S. v. Lovett,™ Ex 


land® and Cummings v. Missouri,” 


(1867) A law which had, 
effect of excluding persons 
Confederate States during 
practice of law in the 


1 Wallace 333 
among others, the 
who had aided the 
the Civil War from the 


federal courts was adjudged as imposing pun- 
ishment for some acts which were not punish- 


able at the time that they were committed and 
as adding a new punishment to that before pre- 
scribed for other acts. Therefore, it was held 


to be an ex post facto law and unconstitutional 
*% 4 Wallace 277 (1867) 
souri 


Clauses in the Mis- 
required priests and 
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Constitution which 








the proscription of certain occupations to 
a group classified according to belief and 
loyalty. However, the Court said that there 
“..in the previous 


is a decisive distinction. 
involved were in 


decisions the individuals 
fact being punished for past actions; whereas 
in this case they are subject to possible loss 
of position only because there is substantial 
ground for the congressional judgment that 
their beliefs and loyalties will be transformed 
into future conduct.” In other words, the 
statute cannot be a bill of attainder because 
it does not punish anyone for past action. 
Though the history of past conduct is the 
foundation for the judgment as to what the 
future conduct is likely to be, that the pro- 
vision is intended only to prevent future 
action rather than to punish past action is 
emphasized by the fact that members of the 


groups identified in Section 9(h) are free 


to serve as union officers if at any time they 
renounce the allegiances which constituted 
a bar to signing the affidavits in the past.” 


Justice Franfurter concurred in the de- 
cision except as to part seven. His dissent 
in regard to that part was based on the 
belief that requiring “an avowal that one 
‘does not believe in, and is not a member of 
or supports any organization that believes 
in... the overthrow of the United States 
Government by illegal or unconstitu- 
tional methods’ is to ask assurances from 
men regarding matters that open the door 
too wide to mere speculation or uncertainty. 
It is asking more than rightfully may be 
asked of ordinary men to take oath that a 
method is not ‘unconstitutional’ or ‘illegal’ 
when constitutionality or legality is fre- 
quently determined by this Court by the 
chance of a single vote. It does not meet 
the difficulty to suggest that the hazard of a 
prosecution for perjury is not great since the 
convictions for perjury must be founded on 
willful falsity.” Only the requirement of 
statements that one does not believe in the 
overthrow of the government by illegal or 
unconstitutional methods was considered un- 
constitutionally vague. Justice Frankfurter re- 
garded the requirement of disavowal of 
actual membership in the Communist Party 


and in organizations that are controlled 


covers for the party or of active belief in 
the forcible overthrow of the government as 
a matter of present policy within the power 
of Congress. 

Justice Jackson concurred in the opinion 
of the Court in part but voiced an even 
stronger dissent than did Justice Frank- 
furter in regard to the requirement of state- 
ments of beliefs. He found this requirement 
not unconstitutionally vague but a violation 
of an individual’s right to protection in his 
individuality, which it is the purpose of the 
sill of Rights to secure.” He wrote: “I 
conclude that today’s task can only be dis- 
charged by holding that all parts of this 
oath which require disclosure of overt acts 
of affiliation or membership in the Com- 
munist Party are within the competence of 
Congress to enact and that any parts of it 
that call for a disclosure of belief uncon- 
nected with any overt act are beyond its 
power.” ® 

Justice Black disagreed with the opinion 
even further and dissented in regard to the 
entire decision. He maintained that under 
the First Amendment, beliefs are inviolate 
and are not subject to governmental inter- 
ference even on the ground that they may 
lead to illegal conduct, Section 9(h), he 
wrote, was passed to exclude certain beliefs 
from one arena of the national economy and 
undeniably discourages the lawful exercise 
f political freedoms. As such it conflicts 
with the First Amendment.” Justice Black 
did not find that the objectionable require- 
ment was separable from any valid portions 
of the section and consequently asserted 
that the provision should be ruled uncon- 
stitutional. 

A few days later the Court heard another 
case raising the same question—Osman v. 
Douds.” The appellant sued to enjoin the 
appellee from enforcing the provisions of 
Section 9(h). The district court dismissed 
the complaint and the case went to the 
Supreme Court on direct appeal. In a per 
curiam decision the Court ruled that the 
case presented the same issues involved in 
the Communications Association and Steel- 
workers cases and accordingly affirmed the 





(Footnote 36 continued) 

clergymen to take an oath affirming their past. 
present and intended future allegiance to the 
United States in order that they be allowed to 
continue in the exercise of their profession was 
adjudged a bill of attainder and an ex post 
facto law and, therefore, unconstitutional. In 
this case the Court said specifically that a bill 
of attainder, though generally directed against 
individuals by name, may be directed against 
a whole class and that the fact that the law 


34 


punished conditionally, that is, on a refusal to 
take the oath, did not remove it from the area 
of constitutional prohibition. : 
37 339 U. S., at p. 413. 
S$ 339 U. S., at p. 414. 
3 339 U. S., at p. 420. 
# 339 U. S., at p. 444. 
1 339 U. S., at p. 445. 
#2 339 U. S., at p. 446. 
*18 LABOR CASES 
(1950). 


{ 65,807, 339 U. S. 846 
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ruling of the lower court, holding the sec- 
tion constitutional. Curiously, however, thej 
provision was again declared constitutional 
without receiving the complete approval ot 
a majority of the justices. With regard to 
that part of the section concerned with 
membership in, or affiliation with, the Com- 
munist Party, all the justices present except 
Justices Black and’ Douglas agreed on con- 
stitutionality. However, with regard to the 
constitutionality of other relevant parts of 
the section, the Court again split evenly. 
Only Justice Clark was absent this time, 
and the other two justices took opposite 
sides. Justice Minton joined in the views 
expressed by the Chief Justice, who was 
again joined by Justice Reed and Justice 
Burton, Justice Douglas joined in the dis- 
senting opinions of Justice Black, Justice 
Frankfurter and Justice Jackson insofar as 
they held unconstitutional the part of the 
oath dealing with beliefs.“ 


Case Analysis 


The reasoning in American Communica- 
tions Association v. Douds leaves much to be 
desired. Although there can be little quarrel 
with parts one or two of the decision, the 
soundness of the Court’s opinion in other 
instances is, to say the least, questionable. 
That the object of Section 9(h)—that is, 
reducing the danger of political strikes— 
was a valid exercise of Congress’ power to 
protect the free flow of commerce can 
hardly be doubted in the light of the Court’s 
action in upholding the original National 
Labor Relations Act.” Similarly, the Court’s 
analysis of the effect of the provision seems 
adequate. Section 9(h) does do more than 
simply withdraw a privilege granted by the 
government and yet it cannot be considered 
licensing statute prohibiting 

not signing affidavits from 


as simply a 
those persons 
holding office. 

In the light of its finding in regard to the 
effect of the section, however, the Court's 
reasoning in part three is curious. Cases 
are cited to show that aliens may be barred 
from certain occupations, that a similar dis- 
be made on 


crimination may 


ancestry and that persons engaged in cer- 





“ Justice Douglas. being of the view that 
provisions of the oath were not separable, voted 
to reverse. He did not find it necessary to 
reach the question of the constitutionality of 
the other part of the oath. Therefore the vote 
for partial constitutionality was six to two, and 
the vote in regard to complete constitutionality 
was four to four. 

* NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LABOR CASES { 17,017, 301 U. S. 1 (1937) 
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the basis of! 


tain occupations may be excluded from 
others. It is then asserted that Section 9(h) 
is not unlike other statutes preventing speci- 
fied groups of persons from holding positions 
of power and public interest because in the 
legislative judgment they threaten to abuse 
the power of office and thereby damage the 
public interest. It is quite different, how- 
ever. Section 9(h) prohibits no one from 
holding union office. No class of persons 
delineated according to race, ancestry, occu- 
pation or any other factor is prevented from 
holding positions of power and public in- 
terest in labor The difference in 
sanctions emphasizes the distinction, In a 
case of violation of a statute prohibiting a 
class of persons from holding certain posi- 
tions or engaging in certain activities, the 
remedy would be punishment of the violator 
as in Board of Governors v. Agnew.” The 
effect of Section 9(h), however, is to allow 
a union to elect whomever it may wish to 
office but to place that union at a competi- 
tive disadvantage if it elects a person unable 
or unwilling to sign the affidavit. Whether 
or not Congress can exclude a particular 
class of persons from certain positions and 
whether or not it can punish an organi- 
zation for electing persons to positions from 
which they have not been excluded by law 
are two different questions. It is the first 
of these which the Court has answered 
affirmatively in part three of its decision, 
and a similar answer to the second does not 
follow since Congress had not taken prohi- 


unions. 


bitory action. 

The Court’s conclusions in parts four and 
five in regard tothe application of the clear 
and present danger test appear sensible and 
sound but they are used in an argument 
which is essentially the exclusion of 
Communists and believers in violent over- 
throw of the government from positions of 
union leadership. This, as has already been 
pointed out, is not the effect of the provision. 
Furthermore, though part the de- 
cision is in general sound, it assumes the 


for 


one of 


validity and conclusiveness of the evidence 
before Congress that Communists had infil- 
trated unions with the intent of using them 


for political purposes.“ This assumption is 
necessary for a conclusion that the danger 
“Cited at footnote 24. The Supreme Court 
reversed a court of appeals ruling and held that 
directors of a national bank were properly re- 
moved from office when they were found to be 
violating a law prohibiting any employee of any 
partnership primarily engaged in the under- 
writing or distribution of securities from serv- 
ing at the same time as director of a member 
bank of the Federal Reserve System. 
" See footnote 17. 
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presented by Communists in unions justifies 
restriction of political freedoms, The Court, 
however, makes this assumption in the face 
of a denial of the necessity or its ability to 
assess the validity of the evidence. It says 
that “it is sufficient to say that Congress 
had a great mass of material before it which 
tended to such infiltration.”” (Italics 
supplied.) In earlier cases, however, the 
Court showed more concern with proving 
allegations before upholding restrictions on 
political freedoms. For instance, in Schnet- 
derman v. U. S” the Court held that it had 
not been proved that the Communist Party 
of the United States advocated violent over- 
throw of the government and refused to so 
rule. A ruling on a similiar question was 
again denied in Bridges v. Wixon.” The 
Court admitted in part two that the effect of 
Section 9(h) was to impose restrictions on 
noncomplying unions and in part three it 
admitted that the provision “undeniably dis- 
couraged the exercise of political freedoms.” ™ 
Therefore, if Congress, on the evidence it 
possesses, does not find it necessary or ad- 
visable to proscribe Communists and believers 
in the violent overthrow of the govern- 
ment from holding positions of power in 
labor unions, it would seem absolutely neces- 
sary for the Court to examine the evidence 
in order to determine that a measure based 
thereon which violated political freedoms 
is a valid exercise of Congress’ power. 


show 


Part seven of the decision answers satis- 
factorily the objections to the provision as 
unconstitutionally vague and as a bill of 
attainder, but little can be said for the 
Court’s ruling in part six. Justices Black 
and Jackson seem well justified in dissent- 
ing on the ground that a law requiring a 
statement of beliefs violates the Bill of 
Rights. The Court's limitation of the mean- 
ing of the clause to apply only to belief in 
the violent overthrow of the government as 
an objective does not dispose of the objec- 
tion. Beliefs and thought—the First Amend- 
ment serves to protect the chief ways of 
communicating—lie outside the proper sphere 
of government action. Freedom of thought 
is the very essence of individual liberty. 
Although it is generally admitted that these 
means of communication, along with the 
other freedoms listed in the first ten amend- 
ments, are not absolute rights, they are not 
absolute because in some cases it can be 
demonstrated that their free exercise con- 
stitutes a clear and present danger to other 
rights or interests. While it is possible in 


many cases to demonstrate a direct relation- 
ship between properly prohibited action and 
an exercise of freedom of speech or press, 
attempting to attribute an action to some 
particular belief would be mere speculation. 
Though that speculation might conceivably 
be correct, it would not be provable. There- 
fore, beliefs are beyond the prohibitive or 
regulative authority of our government. 
Though the government’s objective in pas- 
sing Section 9(h) is a valid one, requiring 
a man to make an affidavit that he does or 
does not believe in something should not be 
allowed to stand as a permissible method 
for determining the probability of an unde- 
sirable action. Overt acts are punishable, 
as is provable intent to commit an overt 
act; and these two together with the Smith 
Act prohibition against the advocacy of the 
violent overthrow of the government and 
the effective sanction of Section 9(h) against 
membership in the Communist Party or its 
front organizations should mark the limits of 
government action to achieve the desired end. 


In summary, though the objective of Con- 
gress ‘in passing the provision is valid, the 
Court’s decision that the method selected 
for its achievement is constitutional leaves 
much to be desired. Upholding the power 
of Congress to require an individual to 
assert his beliefs in order that an organi- 
zation of which he is a leader will not be 
subjected to harmful restrictions is allowing 
a dangerous degree of encroachment on in- 
dividual libertvy—encroachment to the extent 
that its compatibility with the First Amend- 
ment is, to say the least, highly dubious. 
Furthermore, the reasoning employed by 
the Court to establish the relevance of beliefs 
and political affiliations to the over-all pur- 
pose of the act and thereby justify the 
means employed in Section 9(h) is open to 
considerable question. Finally, the justifi- 
cation for restricting political freedoms, 
which is an admitted result of the provision, 
rests on an assumption of the validity of 
evidence which the Court refused to examine 
Nevertheless, Section 9(h) was upheld, and 
as a result, court interpretation became 


necessary. 


INTERPRETATIONS 


Case Summarization 


Who must file-—The first dispute over the 
meaning of the provision reached the Su- 
preme Court in NLRB v. Highland Park 


Manufacturing Company,” decided in 1951. In 
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# 320 U. S. 118, 148 (1943). 
50 326 U. S. 135 (1945). 


36 


"! See footnote 25. 
5219 LABOR CASES { 66,327, 


341 U. S. 322. 


January, 1959 @ Labor Law Journal 





this case the Court reversed an earlier Board 
ruling ™ and held that officers of the AFL 
and CIO were required by the act to file 
affidavits. The decision had important con- 
sequences. The question immediately arose 
whether or not union-shop elections made 
before compliance by officers of the parent 
organization were valid. In the Ford Motor 
Company case ™ the Board ruled these union- 
shop elections illegal. Therefore, union-shop 
clauses put into collective bargaining agree- 
ments were illegal; and, the Board ruled, 
contracts containing an illegal union-securits 
clause would not act as a bar to an election 
petition filed by a rival union. The unsettling 
effects of this ruling on the stabikty of con- 
tracts resulted in a rehearing being granted 
less than a month later. The Board reversed 
its field and ruled that contracts containing 
the illegal union-security clauses should be 
permitted to stand as an election bar.” All 
doubt concerning the matter was cleared up 
by the 1951 amendments to the act, which 
specifically validated the elections held prior 
to the compliance of the parent organization 
officers.” 


The Highland Park case arose as the result 
ot a Board order to the company to bargain 
with the certified representative of its em 
plovees, the Textile Workers Union, CIO. 
The order was challenged on the ground 
that the failure of CIO officers to file affida- 
vits disqualified its affiliate from securing 
action by the Board even though the affili- 
ate’s officers were in compliance, The circuit 
court upheld the challenge and the Supreme 
Court granted certiorari. The Board 
ceded that the definition of “labor organi- 
zation” in the statute included the CIO 
Furthermore, it conceded that the phrase 
“labor organization national or international 
in scope” found in Section 10(c) includes 
the AFL and the CIO. The Board claimed 
that when the “national” 
“international” added, they ex- 
clude the parent organizations because they 


con 


adjectives and 


are alone 
are regarded in labor circles as federations 
rather than as national or international unions 

% Northern Virginia Broadcasters, Inc., 75 
NLRB 11 (1947) 

#95 NLRB 127 (1951). 

5s Ford Motor Company, 95 NLRB 932 (1951) 

% ‘No petition entertained, no investigation 
made, no election held, and no certification is- 
sued by the National Labor Relations Board, 
under any of the provisions of section 9 of the 
National Labor Relations Act, as amended, shall 
be invalid by reason of the failure of the Con- 
gress of Industrial Organizations to have com- 
plied with the requirements of section 9(f), (g), 
or (h) of the aforesaid Act prior to December 
22, 1949. or by reason of the failure of the 
American Federation of Labor to have complied 
with the provisions of section 9(f), (g), or (h) 


Non-Communist Affidavit 


Justice Jackson, speaking for the Court, 
said: 

“We think ... that the use of geographic 
terms of reach nation-wide or more than 
nation-wide unions does not exclude those 
of some particular technical structure. The 
CIO, being admittedly a labor union and 
one of nation-wide jurisdiction, operation 
and influence, is certainly in the speech of 
people a national union, whatever its internal 
composition, If Congress intended geographic 


adjectives to have a structural connotation 
or to have other than their ordinarily ac- 
cepted meaning, it would and should have 
given them a special meaning by definition.” ™ 


Justice Jackson went on to assert that the 
language in its ordinarily accepted sense 
was consistent with the context and pur- 
pose of the act and, therefore, a much clearer 
exemption would be required to justify the 
Court’s holding that the very top levels of 
influence and power in the labor movement 
were untouched by the provision.” 


Justices Frankfurter and Douglas dis 
sented on the ground that when statutory 
have a technical connotation within 
the area of their application, it has been the 
practice of the Court to accept as its guide 
in determining their meaning the expertise 
of the body to which Congress has entrusted 
the administration of the statute. If the ad- 
ministrative agency’s interpretation has a 
reasonable basis in custom, practice or legis- 
lative history, it should not be rejected by 
the Court. In the case at hand they con- 
sidered the Board’s interpretation 
able and, therefore, favored 
circuit court’s decision 


words 


reason- 


reversing the 


The question of the extent of the applica 
tion of the affidavit requirement arose again 
in NLRB v. Coca-Cola Bottling Company of 
Louisville, Inc.” At a hearing on an unfair 
labor practice charge, the company chal 
lenged the jurisdiction of the Board on the 
ground that the union which filed the com 
plaint had not satisfied the requirements of 
Section 9(h). The company charged that 
of the aforesaid Act prior to November 7, 1947 
Provided, That no liability shall be imposed 
under any provision of this Act upon any per- 
son for failure to honor any election or certifi- 
cate referred to above, prior to the effective 
date of this amendment: Provided, however, 
That this proviso shall not have the effect of 
setting aside or in any way affecting judgments 
or decrees heretofore entered under section 10 
(e) or (f) and which have become final.’ (65 
Stat. 601.) 

St 341 U. S., at pp. 324-325 

% 341 U. S., at p. 325. 

%*% 29 LABOR CASES 
(1956). 


350 U 


" 69,777, 





the regional director of the CIO for Ken- 
tucky, who admittedly had not filed a non- 
Communist affidavit, was an “officer” within 
the meaning of Section 9(h) by reason of 
his duties and function. The Board rejected 
the company’s contention on the ground 
that the compliance status of a union was 
a matter for administrative determination 
and not one to be litigated in complaint or 
representation proceedings, and found that 
the unfair practices charged had in fact been 
committed. When the Board sought en- 
forcement of its decree, however, the circuit 
court remanded the case for determination 
of the issue tendered by the company. The 
Supreme Court granted certiorari. 

Justice Frankfurter, speaking for a unani- 
mous Court, said that since the question 
raised by the company involved the scope of 
Section 9(h), the meaning to be derived 
from its language, it was properly injected 
into the proceeding.” He pointed out that 
neither the section itself nor its legislative 
history attempts a definition of “officers.” 
The Board defined officers as those occupy- 
ing positions identified as offices in a union’s 
constitution, and since the term “officers” 
normally means those who hold defined 
offices, this definition was in accordance with 
lay understanding. The opinion goes on to 
say that if the word was deemed to have a 
peculiar connotation for those intimate 
with trade-union affairs, it would be incum- 
bent on the Court to give the word its tech- 
nical meaning. In such a case the Court 
should affirm the Board’s definition if it 
doesn’t appear too farfetched. The Court 
ruled that since the Board’s criterion ac- 
corded with the lay definition of the word 
and was also supported by the fact that 
Section 9(f) differentiates between “officers” 
and “agents” of labor organizations, its 
definition stood.” 


Effects of failure to file—The Supreme 
Court has decided two cases specifically 
concerning the effects of noncompliance with 
Section 9(h), The first of these, NLRB v. 
Dant,” dealt with the question of whether a 
union not in full compliance with the act 
could file unfair labor practice charges with 
the Board. The Board had issued a com- 
plaint against Dant and Russell, Ltd., based 
on a charge filed by the International Wood- 
workers of America, CIO. At the time that 
the union made the charge, certain CIO 
officers had not filed affidavits. The affidavits 
were filed before the issuance of the com- 


plaint, however. Dant and Russell chal- 
lenged the Board’s order on the ground that 
it could not issue a valid complaint based 
on a charge by a union not in compliance 
with Section 9(h) at the time that the charge 
was filed. The Board ruled that Section 
9(h) required compliance at the time of the 
issuance of the complaint rather than at the 
time of the filing of the charge. The court 
ot appeals set aside the Board’s ruling and 
the Supreme Court granted certiorari. 


The Court pointed out that Section 9(h) 
specifically stated that “unless” the prere- 
quisite affidavits had been filed, the Board 
shall not (1) make an “investigation” as 
authorized by Section 9(c) concerning the 
representation of employees, (2) entertain 
a “petition under section 9(e)(1),” as it 
then stood, or (3) issue a “complaint 
pursuant to a charge made by a labor or- 
ganization under subsection (b) of section 
10.” Justice Reed, speaking for the Court, 
continued: 

“The ‘unless’ clause limits the issuance of 
a ‘complaint’. It has no specific reference 
to the phrase ‘pursuant to a charge made by 
a labor organization’. If Congress had in- 
tended to enact such a requirement for the 
filing of the charge, it would have been a 
simple matter to have stated that ‘no charge 
shall be entertained’. We think the purpose 
of the ‘pursuant’ phrase is to make it clear 
that the ‘unless’ limitation on the issuance 
of complaints is restricted to charges filed 
by such labor organizations and does not 
apply to charges filed by individuals, or by 
employers against such organizations.” ™ 


The clause cannot be weakened by this 
interpretation because the remedial pro- 
cesses of the act to cure forbidden practices 
can only be invoked by the issuance of a 
complaint. The filing of a charge by itself 
is of no benefit to the charging union and, 
under the Board’s rule, the charge will be 
dismissed after ten days unless the filing 
union gives reasonable assurance that it will 
comply with the affidavit requirement.” 
Furthermore, the Court said, this interpre- 
tation cannot be said to conflict with the 
legislative history of the section because the 
purpose of Section 9(h) was to stop the use 
of the Board by union leaders unwilling to 
be limited in government by the processes 
of reason through the elimination of such 
leaders, not by making difficult union com- 
pliance with the act. The legislative com- 
ments are to be read in the light of this 
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purpose and are so lacking in definitiveness 
that the wording of the section itself best 
shows the intent of Congress.” 


The Court ruled in the second case, United 
Mine Workers v. Arkansas Oak Flooring 
Company,” that the losses of rights incurred 
as a result of noncompliance with Section 
9(h) had no effect on the status of other 
rights under the act. The case arose as a 
result of the company’s obtaining an in- 
junction from a state court against the Mine 
Workers’ peaceful picketing for recognition 
as bargaining representative. The state su- 
preme court sustained a permanent injunc- 
tion on the ground that the union by failing 
to comply with Sections 9(f), (g) and (h) 
had precluded its certification by the Board 
Therefore, recognition of the union would be 
illegal and picketing for the purpose 
curing an illegal end was subject to restraint 
by a court. The United States Su- 


of sc- 


state 


preme Court granted certiorari. 


Court, 
direct 


Justice Burton, speaking for the 
pointed out that the act 
that the specified data and affidavits be filed 
It simply affects the Congress to 
induce labor. organizations to file the de- 
scribed data and affidavits by making various 
benefits of the act strictly contingent upon 
such filing. In particular, the act makes the 
services of the Board available to labor 
organizations only upon their compliance 
with the filing provisions, However, there 
is no provision stating that a union exempts 
itself from other applicable provisions of the 
act by noncompliance.” Section 7, which 
deals with the employees’ rights to self-or- 

representation, makes no 
that the 
chosen representative must have complied 
with Sections 9(f), (zg) or (h). Under Sec- 
tions 7 and 9(a) an employer is obligated 


does not 


desire of 


ganization and 


reference to any need employees’ 


to recognize a union designated by a ma 
jority of his employees as bargaining repre 
Mine Workers Union had 
designation but because of its 
noncompliance with the 
could not resort to the 
“the Company can, if it 
recognize the union as the employees’ repre- 


sentative. The 
this majority 
filing provisions it 
However, 
lawtully 


Board 


so wishes, 


That being so, there is no reason 
and their union under 
under section 


sentative. 
why the employees, 
their cenaumniaacomnand may not, 
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13, strike, and, under section 7, peacefully 
picket the premises of their employer to in- 
duce it thus to recognize their chosen repre- 
sentative.” * Therefore, the Court said, the 
state court is governed by the federal law 
which has been applied to industrial relations 
affecting interstate commerce and erred in 
enjoining the peaceful picketing practiced 
in this case. A state may not prohibit the 
exercise of rights which federal acts protect. 


Justice Frankfurter dissented on the ground 
that giving all fair implications to the mean- 
ing and purpose of the filing requirements 
of Section 9 as well as to Section 7 pre- 
vented his finding an implied limitation 
upon the power exercised by the state in 
this case. He asserted that so far as its own 
law-enforcement machinery for protecting 
the interests of employees is concerned, Con- 
designed the act to hamper noncon- 
forming unions and to discriminate against 
them by denying them rights deemed of the 
utmost importance to unions. This being 
o, he said, it is hard to conclude that while 
visiting such consequences upon a noncom- 
plving union in the federal domain of law 
enforcement, the has impliedly 
withdrawn from the states the power to 
regulate such a union.” 


gress 


Congress 


Effects of filing false affidavits.—/eedom 
et al., as Members of the NLRB v. Interna- 
tional Union of Mine, Mill and Smelter 
Workers ™ arose result of the Board's 
dismissal of a complaint issued against a 
company as a result of a finding that one 
of the officers of the union bringing the 
charge had filed a false affidavit. The Board 
in an administrative hearing found that the 
affidavit was false and that the union knew 
it was false, yet continued to elect the 
othcer. It then held that as a result of the 
falsification, the union was not in compli- 
with Section 9(h). The circuit court 
reversed the Board’s ruling. Since another 
circuit court had held opposite,” the Supreme 
Court granted certiorari in order to resolve 
the conflict. 


as the 


ance 


The Court ruled that the only remedy for 
filing a false affidavit is the 
in the act, criminal 
tion 35A of the 
the Board is under a 
whether the 


single sanction 
prosecution under Sec- 
Criminal Code.” Though 
duty to determine 
affidavits are filed, 
saline . Whoever shall knowingly and will- 
fully falsify or conceal or cover up by any trick, 
scheme, or device a material fact, or make or 
cause to be made any false or fraudulent state- 
ments or representations, or make or use or 
cause to be made or used any false bill, receipt, 
voucher, roll, account, claim, certificate, affi- 
davit, or deposition, knowing the same to con- 


39 


necessary 





since its power to act on union charges 
depends on that filing, it is not empowered 
to go further and determine whether the 
affidavit filed is true or false, Justice Douglas, 
speaking for the Court, referred to the legis- 
lative history of the bill to show that pro- 
visions which would have resulted in such 
empowerment were dismissed in order to 
prevent indefinite delay of certification pro- 
cedures.” Furthermore, the argument that 
the Board’s interpretation of the section 
gave union members an even greater incen- 
tive to rid themselves of Communist leaders 
was dismissed by the Court by pointing out 
that the rule written into Section 9(h) was 
for the protection of unions as well as for 
the detection of Communists. The opinion 
stated: 

“We are dealing with a requirement 
equally applicable to all unions, whether the 
members are innocent of such knowledge 
that their officers are Communists or guilty. 

. . The penalty stated in section 9(h) is 
one against the guilty officers. In view of 
the wording of section 9(h) and its legis- 
lative history we cannot find an additional 
sanction which in practical effect would 
run against the members of the union, not 
their guilty officers.” “ 

In the accompanying case, Meat Cutters 
and Butcher Workmen v. NLRB,® another 
circuit court had dismissed a Board order 
resulting from a union complaint on the 
ground that the filing of a false affidavit 
rendered the union not in compliance. The 
union president had been indicted for filing 
a false affidavit and convicted but the union 
refused to remove him from office and re- 
elected him. The Supreme Court, with Jus- 
tice Douglas again writing the decision, 
held to its position in the Leedom case. The 
sole sanction for the filing of a false affidavit, 
the Court said again, is the criminal penalty 
imposed on the officer who files it. Falsifica- 
tion cannot result in decompliance of the 
union nor withholding from it the benefits 
of the act that are granted once the specified 
officers file the affidavits required by Section 
9(h).™ 


-~9 


(Footnote 72 continued) 
tain any fraudulent or fictitious statement or 
entry in any matter within the jurisdiction of 
any department or agency of the United States 
or of any corporation in which the United 
States of America is a stockholder shall 
be fined not more than $10,000 or imprisoned 
not more than ten years, or both.”’ (52 Stat. 
197.) 
73 352 U. S.., 
#4 352 U. S., 
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Case Analysis 

The cases in regard to who must file 
non-Communist affidavits under the require- 
ments of Section 9(h) illustrate an import- 
ant problem in judicial decision making. 
The Highland Park decision, in reversing the 
Soard’s interpretation of its governing stat- 
ute, subordinated the expertise of the agency 
to what it considered to be Congress’ pur- 
pose in enacting the section. In the Coca- 
Cola Company case, however, the Board's 
interpretation of the meaning of the term 
“officer” was accepted as reasonable and 
conclusive even though Congress’ purpose 
of excluding Communists from positions of 
responsibility would have almost certainly 
been better served by the rejected inter- 
pretation. The latter decision and the dis- 
senting opinions in the former case were 
based on accepted Court practice in inter- 
preting statutes which are administered by 
a special agency. Although the Court should 
accept the ordinary meaning of a term 
which is not technical,” it should not ignore 
the fact that a term may be used by Con- 
gress in a technical sense which is broader 
or more limited than ordinary usage.” The 
best source of concerning a 
technical meaning of a term is the inter- 
which Congress 
establishes to This 
assumption is based on the idea that an 


information 
pretation of the Board 
administer the act.” 
act of Congress is carefully considered and 
drawn up by experts in the field it con- 
cerns and, therefore, a board created for 
the purpose of administering the act and 
staffed with people having some expertise 
in the field is much more likely to interpret 
than 


the purpose of Congress accurately 
is the Court. 


However, it can be argued that in the 
Highland Park decision, the Board’s decision 
clearly ignored the intention of Congress 
revealed by the legislative history of the 
provision. One writer said bluntly that “an 
examination of the legislative materials re- 
Act would to compel 
one to reject the major premise [of the 
Board that no legislative history showing 


lating to the seem 
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Congress’ intent clearly was available], and 
therefore to conclude that the Board’s deci- 
sion was dictated by a desire to soften what 
it deemed to be an otherwise unworkable 
legislative policy.” There is some indica- 
tion that there were members of the Senate 
who considered Section 9(h) as including 
the parent federations and that before the 
measure was passed, this interpretation was 
voiced. Senator Taft, submitting the con- 
ference report to the Senate on June 5, 
1947, explained the reason for changing the 
bill from its original form which required 
ascertainment of the fact of whether union 
officers were Communists as a prerequisite 
tor certification. He said: “. . . the con- 
terees took into account the fact that repre- 
sentation proceedings might be indefinitely 
delayed if the Board was required to in- 
vestigate the character of all the local and 
national officers as well as the character 
ot the officers of the parent body or federa 
tion (Italics supplied.) Senator Morse, 
speaking against the bill, indicated the same 
belief concerning the effects of Section 9(h). 
He stated: “Under the terms of the bill, 
however, every local union will be denied 
all access to the peaceful machinery of the 
act if it has as an officer, or if tts parent body 
officer, a Communist or Com 
fact or 


81 


has as an 


sympathizer in alleged.” ™ 


munist 
(Italics supplied.) 

On the other hand, the Board interpreted 
international labor 
used in 


“national or 
as it was generally 
This interpretation could have 
been accepted as reasonable in spite of the 
mentioned 
the term 
in Section 


the term 
organization” 
labor circles. 


above™ as 
“national 
1 international in scope” 10(c) 
It is not unreasonable to conclude that the 
use of the latter term was intended to 
inclusion of the AFL and the CIO 
“national or inter- 
Was not so 


indications of intent 


a result of the use of 


insure 
while the use of simply 
labor organization” 
The Court said, however, that the 
Section 


national 
intended. 
ordinary meaning of the words in 
9(h) accorded with the purpose of the act, 
accept the Board view that 


and retused t 


the words had a special connotation. 


The effects of the decision point out the 
shortsightedness of the Court and the advis- 
ability of the course of action followed in 
the Coca-Cola Company case—that is, de- 
determination of a 


terring to the Board's 


‘‘Labor-Management Re- 
of Requirement of 
Affidavits,’’ 27 Ne- 
1947). 


“ Barbara Blackburn, 
lations Act—Interpretation 
Signing of Non-Communist 
braska Law Review 121 (November, 
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term's connotative meaning. When it is 
remembered that the basic purpose of the 
act was to facilitate the free flow of com- 
merce by eliminating the causes of certain 
substantial obstructions, it is fairly obvious 
that the Highland Park decision hindered 
the intent of Congress. So many contracts 
were rendered invalid by the Board’s appli- 
cation of the new interpretation that it was 
forced to reverse itself out of sheer adminis- 
trative necessity." An amendment to the 
act was necessary to enable the Board to 
Court. This experience 


comply with the 


points to the wisdom of accepting an ad- 


ministrative board's interpretation if at all 
possible. When a misinterpretation results 
in faulty administration of a law, the Court 
should interfere only in cases in which the 
administration results in a deprivation of 
rights. If the only direct result of a mis- 
interpretation is an incomplete realization 
of a Congressional purpose, Congress, not 
the Court, should make the changes neces- 
sary to affect its intent. The purpose of 
Section 9(h) was not to exclude a company 
from its obligation to bargain collectively 
with the union selected by a majority of its 
employees; it was to compel the filing of 
atlidavits by union through denial 
of the services of the Board in the enforce- 
ment of union rights. In the Highland Park 
case, therefore, the company’s rights under 


officers 


the act were not infringed upon by the Board's 
interpretation of the meaning of compliance. 
The only result of the Board’s ruling was 
a policy for the detection of Communists 
Was not as extensive as 


VLRB v. Coca-Cola 


reflects 


which possibly 
Congress had intended 
Bottling Company of Lowisville, In 
and much more practical ap- 
the problem of administrative 


a sounder 
proach to 
decisions 
Phe Dant case presented no real problem 
provided the Court chose to act as it did 
in taking of the act to mean 
precisely what Board 
had determined it to mean. As the Court 
pointed out, there could be no argument 
Congressional intent 


the language 
it says and what the 


based on because the 
purpose of the provision was as well served 
by the complaints 
as it would have been by a refusal to ente1 
This would seem to indicate 
the provision 


Board’s refusal to issue 


tain charges 
that although the 
apparently indicated the 
intended, had the Board made the rejected 


words of 


policy Congress 
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“ These excerpts from the legislative history 
were not considered by the Court in arriving at 
its decision 

“See footnote 55 








interpretation the purpose of the provision 
would have been equally well served. Since 
administrative expediency might dictate such 
a course of action for the Board in some 
cases, the Board should have assurance of 
support by the Court in the absence of 
results harmful to some person’s legal inter- 
ests. Only by a policy of interpreting 
Board action as favorably as possible in an 
effort to uphold it can the Court provide 
this assurance. 

In spite of Justice Frankfurter’s dissent, 
objection to the decision in United Mine 
Workers v. Arkansas Oak Flooring Company 
is unwarranted. Sections 7, 8(a) and 9(a) 
make it very clear that the act provides 
for the protection of certain employee rights 
by the federal government. Although Sec- 
tion 9(h) makes the use of the principal 
means for obtaining protection against in- 
iringement on those rights dependent on 
filing affidavits, the act nowhere makes 
the existence of those rights dependent 
on filing. Since rights protected by fed- 
eral law are definitely not open to restric- 
tion by the states, the Court’s decision was 
the only possible one consistent with the 
decision such as 


wording of the act. A 
would have 


Justice Frankfurter favored 
necessitated reading into the act an intent 
of Congress which the act as written does 
not reveal. 

The Leedom case and the Meatcutters case 
illustrate very well the type of situation in 
which the Court should reverse the Board’s 
decision in case of a conflict with the 
intent of the act. In the Highland Park case 
the effect of the interpretation the Court 
overruled was to allow the union access 
the Board for redress of a grievance al- 
though Congress had possibly intended to 
exclude it. The company which brought 
the suit was not deprived of any right to 
resist the union’s claims. The interpretation 
simply defined the circumstances under 
which the union could utilize the Board 
and in so doing limited a means by which 
the company hoped to avoid having to 
comply with certain provisions in the act. 
The purpose of Section 9(h), however, was 
not to exempt companies from the require- 
ments of the act but to compel the filing 
of affidavits by depriving unions of the use 
of the facilities of the Board. Therefore, 
the effect of the Board’s interpretation was 
to limit an exemption from the explicit 
requirements of the act arising as an incidental 


result of another policy, not to circumscribe 
any right guaranteed to the company by 
the act. The two cases concerning false 
affidavits are quite different, however. The 
act provides a Board for the use of unions, 
employees and employers in getting re- 
dress for grievances. An interpretation of 
the Board which has the effect of pre- 
venting a union from using the facilities of 
the Board definitely hinders the exercise 
of rights guaranteed to unions by the act. 
Therefore, if the interpretation is unwar- 
ranted by the statute it is a misinterpreta- 
tion resulting in a deprivation of a legal 
right and should be remedied. Since the 
wording of the act in regard to sanctions 
for filing false affidavits was clear, the Court 
was justified in reversing the Board by 
virtue of the fact that correction was neces- 
sary in order to protect a legitimate in- 
terest, 


CONCLUSION 

From the cases discussed in this article 
it seems evident that the more important 
issues relating to Section 9(h) have received 
a ruling by the Supreme Court. The pro- 
vision’s constitutionality has been affirmed 
twice though neither time by a majority 
of the Court. It has been decided that 
the section’s filing requirements extend to 
all persons holding positions designated as 
offices in a labor organization’s constitution 
and that labor organizations in this sense 
include parent federations as well as ordi- 
nary unions. Failure to file, however, results 
in no loss of union privileges and rights 
other than those services of the Board 
specifically mentioned in Section 9(h). Fur- 
thermore, the filing of false affidavits can 
result in no punitive action against unions. 
The only remedy for such falsifications is 
prosecution of the filing individuals under 
Section 35A of the Criminal Code. 

Although the Court’s decision that Sec- 
tion 9(h) is constitutional as written is very 
much open to criticism, it can hardly be 
doubted that Congress does have the power 
to legislate for the purpose reflected by the 
affidavit requirement.” This conclusion re- 
sults from the fact that the National Labor 
Relations Act as amended provides for com- 
pulsory collective bargaining by the em- 
ployer with the representative designated by 
a majority of his employees and with no 
other. The exclusive bargaining agent 
stands in a position of trust toward those 





% The argument in this paragraph is taken 
largely from W. C. Chamberlin, ‘‘The Con- 
stitutionality of the Non-Communist Affidavit 
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Act,” 37 


Requirement of the Taft-Hartley 
(November, 


Georgetown Law Journal 82-94. 
1948). 
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it represents—toward the minority which 
is compelled to accept it as well as the 
majority who desired it as sole representa- 
tive. The government which gave its legal 
sanction to an exclusive bargaining agency 
in derogation of the previously recognized 
rights of employees and which gave this 
sanction for the purpose of aiding the free 
flow of commerce by reducing industrial 
strife has the right to establish reasonable 
standards for those who would occupy the 
position of exclusive bargaining agent. There 
is no doubt that reasonable standards might 
from the 


exclude some particular group 
privilege of holding such positions. How- 
ever, the Supreme Court has said that 


Congress in the exercise of its control over 
interstate commerce may employ means 
having the quality of police regulations,” 
and inherent in the power to make police 
regulations is the power to make reason- 
able classifications in regard to the danger 
threatened.” From this it seems evident that 
Congress, as a reasonable precaution for 
the protection of commerce, might find it 
necessary to exclude persons advocating the 
violent overthrow of the government from 
positions of union leadership. The question, 
whether Section 9(h), apart 
objections, is helpful in 


however, is 
from all other 
achieving this end. 

The section as written and as interpreted 
has the effect of depriving entire groups 
of workers of valuable economic privileges 
if an individual officer decides not to file 
affidavits, either because he cannot without 
risking prosecution or because he will not 
for reasons of principle. The purpose of 
this deprivation is to encourage union mem- 
bers to rid themselves of leaders who are 
considered likely to be dangerous by the 
government. Yet, by virtue of the inter- 
pretation of the act, an interpretation which 
is a reasonable derivation from its wording, 
the union needs merely to alter its con- 
stitutional designation of what positions are 
exclude a leader from 
Furthermore, even 
take such action it 


offices in order to 
the necessity of filing. 
if the union does not 
can still elect who have overtly 
discarded Communist affiliations and may 
very well have given up no beliefs or inten- 
As one writer put it: 


persons 


tions. 


“Where a union leader has discarded, at 
least overtly, his Communist affiliations and 


Company t 


“ Kentucky Whip and Collar 
298 U. & 


Union Central Railroad Company, 
334, 346 (1936). 

5? See, for example, the decision, per Justice 
Holmes, in Missouri, Kansas and Texas Railway 
Company v. May, 194 U. S. 267, 269 (1903). 


Non-Communist Affidavit 


where, since his compliance, he has com- 
mitted no overt act—a public statement, 
something appearing in print, etc.—which 
reflects the fact that he still believes in 
Communism, the affidavit provision is help- 
less against him; there is no evidence upon 
which prosecution can be based. The pro- 
vision cannot apply to him retroactively for 
any of his conduct prior to his compliance, 
for such legal action would be ex post facto 
and, hence, unconstitutional.” “ 


That prosecution under the section is a 
real problem is evidenced by a letter written 
by Howard McGrath while he was Attor- 
ney General. He wrote: 

“Difficulty is experienced in the maintain- 
ance of prosecutions under this section 
because of the necessity of proving that an 
afant at the time of the making of his 
affidavit was a member of the Communist 
Party or affiliated with the Party, or that 
he then believed in or was a member of or 
a supporter of an organization that believes 
in or teaches the overthrow of the United 
States Government by force or by any il- 
legal or unconstitutional methods.” © 

The requirements of Section 9(h) 
then, so loose as to make compliance with 
the letter of the law relatively easy. Since 
occurred the 


are, 


once compliance has union 
is free from further responsibility and since 
prosecution for falsification can only be 
directed against the particular individuals 
concerned and is very unlikely of success, 
it is hard to see how the affidavit provision 
serves to aid in excluding dangerous persons 
irom positions of leadership in the labor 
movement. I am led to conclude, therefore, 
that as it presently stands Section 9(h) 
is of little value and should be repealed 
as impractical and as an unnecessary im- 
pugnment of the loyalty of American labor. 


[The End] 
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The Meaning of Productivity 
in Wage Negotiations 


By DAVID LEVINSON 





This article seeks to explain what the connection is be- 
tween wages and productivity. The author notes that wages 
based upon increased productivity are not necessarily a 


reward to those responsible for the increase. 


The effect 


that competition has on wages and productivity is shown. 





N BARGAINING with management, 

labor unions frequently try to justify 
their wage demands by referring to the 
workers’ productivity. In the auto industry, 
for example, this has taken the form of the 
so-called annual improvement factor. There 
the contracts negotiated in 1955 specified 
that each year for the three-year contract 
duration basic hourly wage rates were to 
be increased by 24% per cent or a minimum 
of six cents. In the 1958 negotiations the 
matter of workers’ productivity was also at 
issue. In such negotiations the union seems 
to be saying in effect: “The worker de- 
serves more wages because he can turn out 
more product (do more work) then he used 
to which you, the employer, can sell and 
thereby make more money.” 


Many people have the impression that at 
least as based upon productivity, workmen 
may not be entitled to increased wages be- 
cause they may be doing nothing more than 
they used to in turning out more work 
The added product may be due to improve- 
ment in business organization or plant lay 
out, or it likely may be due to improved 
machinery. These people argue that the 
originator or implementor of the improve- 
ment more logically should get increased 
rewards rather than the workman. Indeed 
they suggest that as a result of the improve- 
ment, workmen may really be working less 
hard (or be using less skill) than they used 
to and thereby should be getting less wages 


rather than more. A letter-to-the-editor in 


~ 1 July 1, 1958, p. 8, col. 3. 
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Those who thought otherwise could have 
A a . ae . a a Pd eo. . . 
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The Wall Street Journal presents just such 
a point of view. Excerpts from that letter 
read as follows: 

“We have read with interest, mingled with 
mild indignation, the various reports includ- 
ing those in excellent paper of the 
current wage Detroit. It 
seems strange that no one has risen to chal- 
lenge the fallacy and illogic of tying hourly 
wages to the ‘productivity factor’. 


your 
negotiations in 


“Even Mr. Weinberg, economist for the 
U. A. W., admits that the gradual increase 
in productivity is due mainly to ‘rapidly 
advancing technology’. Anyone who has 
had day-by-day contact with production 
over the past four or five decades can real- 
ize how much the small, self-effacing group 
of product design and production engineers 
have contributed to our well-being. Nor can 
we overlook the pure research men, the pack- 
responsible for the 


aging experts, or those 


significant advances in moving material. 


“Probably of all the groups involved, 
labor has the least claim to benefit from the 
increase in productivity. It could even be 
said, and doubtless proved, that our tech- 
nicians have been able to increase produc- 
tivity in face of a steadily dwindling output 
and effort from labor itself. 

“It would be more logical to distribute 
the benefits of an increased productivity to 


” 1 


those who have created it. 
As informed an observer as Edward H. 
Collins, featured columnist on business con- 
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The foregoing statement makes no refer- 











The author is a professor of eco- 
nomics at the University of Ohio. 





ditions for The New York Times seems also 
to hold that workmen may have little or no 
claim to wage increases as based upon pro- 
ductivity because they may contribute little 
or nothing toward it. On one occasion he 
wrote: 


“What made the concession [of the an- 
nual improvement factor] costly out of all 
relation to its immediate cash benefits was 
that it had the effect of presenting the labor 
leaders with what they were quick to recog- 
nize as a permanent vested interest in any 
increase in the country’s productivity, re- 
gardless of whether it could be shown that 
they had contributed to it in any way.’’? 


What really is the basic meaning of the 
relation between wages and productivity— 
between workmen’s earnings on the one 
hand and the turning-out of more product 
on the other? It decidedly is not a matter 
of paying more rewards to the one who 
figures out a way of turning out more 
product—like an inventor who patents his 
invention and then receives rewards in the 
form of royalties from those who use his 
patent. Wages based upon productivity are 
not a reward to the “person responsible.” 
Instead they are a payment that workers 
presumably would receive in the market 
place—that is, under conditions of compe- 
tition—just because more product is being 
turned out and regardless of who is responsible 
for the increase. Such payments do not go 
to the recipient for being the “originator or 
implementor”; they go to him for being 
more scarce in the market place. Let us see 
what this means. 


The market place is an arrangement by 
which buyers and sellers of something trans- 
act their business. Sellers chase after other 
sellers to find buyers—they are engaged in 
competition, and buyers compete with other 
buyers to find sellers. A seller will take a 
prospective customer from his competitor 
by lowering the price at which he is will- 
ing to sell. A buyer will “take the product 
away” from a competing buyer by raising 
the price which he is willing to pay. Who 
gets more benefit from this little game? It 
depends upon which group is more scarce 
—buyers or sellers. If there are far fewer 


ot Sort << aa aww gaa 


buyers than sellers, for example, the abun- 
dant sellers will go chasing each other after 
the relatively scarce buyers so that the price 
of the product falls. The result is that the 
buyer gets the substantial benefit of paying 
a low price for the product he wants. On 
the other side of the picture, if buyers are 
abundant they chase after the scarce sellers 
with the result that the sellers get the sub- 
stantial benefit of a high price. Thus the 
party who gets more benefit from compe- 
tition is the one who is more scarce in the 
market place. 

Let us relate this presentation of compe- 
tition to wages and productivity. In the 
market place for manpower, owners of ma- 
chinery (employers) are trying to buy labor, 
and workmen are trying to sell their labor. 
If buyers (employers) are more abundant 
than sellers (workmen), buyers will com- 
pete and the price (wage) they are willing 
to pay increases. On the other hand, if 
sellers (workmen) are more abundant than 
buyers (employers), the wage falls. Thus, 
to repeat, the party that is the more scarce 
“gets most of the marbles.” Now, let us 
say, when an improvement in machinery 
(increase in productivity) occurs this means 
that more money can be earned by the 
party who has the machine (the employer). 
With this incentive he will compete more 
intensely to buy the manpower (to hire 
labor) which the machine requires as com- 
pared to his demand for labor in the past. 
This is the same as saying that the buyers 
of labor (employers) have more 
abundant in the labor market—there is a 
reason for competition on their part to be- 
come more intense than it used to be. The 
abundant buyers, then, chase each other for 
the relatively scarcer sellers with the result 
that the price (wage) increases. 


become 


As a consequence of competition, some 
part of the added dollars represented by 
the improved machinery (increased pro- 
dutivity) goes to the workmen even though 
they are not responsible for inventing, adopt- 
ing, implementing or buying the new ma- 
chinery. They get this payment because the 
improved machinery has made them more 
scarce than they used to be relative to the 
number of employers who wish to hire them. 
When unions base their wage demands on 
productivity they, knowingly or not, in effect 
are saying to the employer: “Give the work- 
man an increase that the market place other- 
wise would have awarded him anyway.” All 
this has nothing to do with who is or is not 
responsible for the increased productivity. 








2The New York Times, July 14, 1958, p. 31, 
col. 3. 
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Those who thought otherwise could have 
established that in the intent of its origi- 
nators, at least, the annual improvement 
factor was not predicated on the assumption 
that labor is necessarily responsible for in- 
creased productivity. The trade agreement 
between the General Motors Corporation and 
the Autoworkers’ union contains a clause 
which reads: 

“The annual improvement factor provided 
herein recognizes that a continuing improve- 
ment in the standard of living of employes 
depends upon technological progress, better 
tools, methods, and equipment 
and a cooperative attitude on the part of all 
parties in such progress. It further recog- 
nizes the principle that to produce more with 
the same amount of human effort is a sound 
* (Italics 


processes 


economic and social objective.” 
supplied.) 

Additional enlightenment might be ob- 
tained from the statements of C. E. Wilson, 
who was president of General Motors at the 
time that the annual improvement facto1 
was established. On one occasion he pre- 
sented a chart which compared, from 1910 
on, the official figures on actual average 
hourly earnings of all United States factory 
wage earners with what those earnings 
would have been under the General Motors’ 
formula for wage determination—-a cost-of- 
living adjustment (escalator clause) plus a 
2% per cent productivity increase (annual 
improvement factor) compounded annually. 
He then said: 

“T have a chart showing actual average 
manufacturing from 1910 to 
date, those wages would have 
been if the G. M.-U. A. W. formula had 
been adopted in all industry in 1910 when 
hour 


wages in all 


also what 


the average wage was 20 cents per 
You will note that by the formula the aver- 
age wage would now be $1.54 per hour in- 
stead of $1.60 per hour which it actually is. 
You will note the conformity between the 
calculated wage for more 
than 40 years. The chart also shows what 
the average wage would be today if the 
formula had been adopted in 1940, a little 
over 10 years ago. You will note that the 
calculated wages would be one cent of to- 
day’s actual wages. However, any employer 


actual and the 


and union which had agreed on such a for- 
mula in 1940 would certainly have saved a 
lot of strikes during the last 
10 years. 


friction and 
4 


The foregoing statement makes no refer- 
ence to who is responsible for increased 
productivity. It says, in effect, that the 
market place over 40 years had yielded to 
workmen an annual increase in real wages 
(that is, adjusted by the cost of living) 
which came reasonably close to 24% per cent, 
and that he, Wilson, would grant to his own 
workmen by the annual improvement factor 
a wage increase which would approximate 
what the market place presumably would 
have continued to yield to them. This, then, 
is what productivity means: it means the 
results of the operation of the forces of 
competition. 

This is not to say that a specific figure, 
be it 24% per cent, 3.9 per cent or “what have 
you,” is necessarily correct in measuring 
productivity. It is not the intention here to 
take sides in the current issue of how to 
measure productivity, nor is it intended to 
reconcile the difference, if such reconcili- 
ation is necessary, between the engineer’s 
concept of productivity and that of the 
economist. We are simply trying to set the 
record straight, so to speak, as to the fact 
that wages based upon increased produc- 
tivity are not necessarily a reward to those 
There is a 


responsible for the increase. 
clarify the 


difference between trying to 
meaning of productivity as related to wages 
and trying to clarify the procedure for 
measuring such productivity. 

Historically the United States has been a 
country of high wages as compared to other 
countries because land was so abundant that 
the owners of land, in competing for the 
relatively scarce supply of labor, were com- 
pelled by competition to “turn over a goodly 
share of the marbles” to workmen—that is, 
free land “beckoned” to laborers making 
them scarce in the market place. The same 
holds in understanding 
about and 


explanation 
discussions 


basic 
present-day wages 
productivity. 

One may argue with some logic that if 
workers want their wages determined by 
the forces of competition—by the annual 
improvement factor—they have all the less 
justification for combining in labor unions 
where the rule seems to be “no competition 
on wages.” However, that argument raises 
the question of the equity or fairness in- 
volved in the use of productivity as a cri- 
terion for wage determination at the bar- 
gaining table. It is distinct from the task 
of clarification contemplated here. 





3 Quoted in Vital Speeches, July 15, 1950, p. 
607. 
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*The Commercial and Financial Chronicle, 
November 22, 1951, p. 16. 
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All of the above represents an attempt to 
explain in relatively simple language what 
the connection is between wages and pro- 
ductivity. In explaining the same relation- 
ship, professional economists of necessity 


use language which frequently sounds like 
a lot of gobbledygook to the intelligent lay- 
man. However, stripped down to essentials, 
their conclusion is no different than that 


presented here. [The End] 





LABOR RELATIONS—Continued from page 10 





would no longer require that an employer's 
work amount to at least $100,000, that it be 
performed under a government contract and 
that it be directly related to national defense 
before it takes jurisdiction (Ready Muired 
Concrete & Materials, Inc., 5 CCH Lasor 
Law Reports (4th Ed.), € 55,897, 122 NLRB, 
No. 43). 

The NLRB announced ten new jurisdic- 
tional yardsticks in 1958 (see the Novem- 
ber, 1958 issue of the JouRNAL). It applied 
four of these new yardsticks recently (see 
last month’s JouRNAL). Now in the above 
case it has applied a fifth yardstick. 

In the above case the evidence disclosed 
that the employer was part of a joint ven- 
ture which supplied ready-mixed concrete 
valued at $154,000 for use in the construc- 
tion of an Air Force base. The employer's 
share of the joint venture’s revenues was 
approximately $77,000. The NLRB held 
that the employer’s operations clearly ex- 
erted a “substantial impact” on the national 
defense and, thus, the Board asserted jur- 
isdiction. 

The Board has just applied its new juris- 
dictional yardsticks in two more cases. The 
tests were applied for the first time to a 
newspaper publisher and a_ transportation 
enterprise. 


The new jurisdictional test for newspaper 
publishers was applied in Belleville E-mploy- 
ing Printers, 5 CCH Lasor Law Reports 
(4th Ed.), £55,903. The annual gross volume 
of business required for exercise of jurisdic- 
tion has been reduced from $500,000 to 
$200,000. However, the new re- 
quires that publishers hold membership in 
or subscribe to interstate news services, 
publish nationally syndicated features or 
advertise nationally sold products. 

The test for transportation 
was applied in H P O Service, Inc., 
Lapor Law Reports (4th Ed.), 
The test covers all enterprises furnishing 
interstate transportation of freight or 
passengers, and all transportation or other 
enterprises which function as essential links 


test also 


enterprises 
5 CCH 
55,910. 





in the transportation of passengers or com- 
modities in interstate commerce, provided 
that they derive at least $50,000 in gross 
annual revenue from such operations or per- 
form services valued at not less than $50,000 
a year for enterprises over which the Board 
would exercise jurisdiction under any of its 
standards the indirect outflow 


new except 


or indirect inflow standards. In the instant 
case the Board exercised jurisdiction over 
a company engaged in the interstate trans- 


portation of the mails. 


SOCIAL SECURITY REMINDER 


Employers are reminded that the new 
social security tax rate of 2% per cent 
becomes effective with respect to wages 
paid on or after January 1, 1959, regard- 
less of when they were earned. Taxes 
at the new rate, which applies to both 
employers and employees, must now be 
paid on wages up to $4,800 a year. The 
new tax rate for the self-employed, ap- 
plicable with respect to taxable years 
beginning after 1958, is 334 per cent. 


| 


In past years, each time Congress in- 
creased benefits the increases were made 
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effective with the first month after the 


President signed the legislation. This 
time, however, the increases were made 
effective with the month of January, 


1959. 
not paid in advance, checks at the in- 


Since social security benefits are 


creased rates will not be delivered until | 
not 
for those already on the benefit rolls to 


early in February. It is necessary 


make another application for benefits at 


the increased rates (average increase in 
benefits will be about 7 per cent). 
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Work in Auto Wrecking Yard 
Covered by FLSA 


The Fifth Circuit recently decided two 
companion cases involving the question of 
whether employees of an auto wrecking 
company were covered by the Fair Labor 
Standards Act. In the first case, Mitchell 
v. Jaffe, 36 Lasor Cases § 65,049, the evi- 
dence showed that the employer purchased 
wrecked or burned late model automobiles. 
His employees removed salable parts, such 
as generators and motors, and the residue 
of the wrecked automobiles was classified as 
junk and moved by the employees to the 
yard of an iron and metal company. The 
proceeds from the sale of the scrap metal 
comprised only 1.67 per cent of the auto 
wrecking comipany’s total gross receipts. 


The Secretary of Labor brought an action 
under the FLSA to make the auto wrecking 
company comply with the act’s provisions. 
The lower court found that the company’s 
business was local in nature and denied any 
injunctive relief. On appeal the Fifth Cir- 
cuit held that although the production of 
scrap metal by the company was only in- 
cidental to its main business, which was 
the sale of parts, those employees involved 
in the production of the scrap metal were 
employed in an occupation “closely related” 
and “directly essential” to production for 
commerce. 


The small volume of scrap produced did 
not exempt the employees from the FLSA’s 
coverage since it is the character of an 
employee’s work and not the amount of the 
goods produced that determines whether 
there is coverage under the act. The court 
said that it was unnecessary to the 
piece-by-piece movement of the scrap metal 
to its final destination as an ingredient of 
a produce of the steel mills to which the 


trace 
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scrap was sold. It was sufficient to show 
that the company knew that the scrap metal 
was intended for such use. 


The court affirmed in part and reversed 
in part the lower court's decision. It held 
that all employees working in the yard were 
covered except the night watchman. He 
was not covered because he had nothing 
to do with the production of the scrap metal 
and his duties to guard it were merely inci- 
dental to his main obligation to watch the 
salable parts and to protect the premises 
from fire. 

The companion case, Sams v. Beckworth, 
36 Lapor Cases § 65,050, differed from the 
Jaffe case in that the sole employee involved 
was a night watchman at an auto wrecking 
yard. The court, in reaching the same con- 
clusion as in the Jaffe case, held that the 
night watchman was not engaged in any 
process “closely related” and “directly essen- 
tial” to production for commerce. It de- 
clared that the watching over of the scrap 
metal was incidental to his main duties. 


FLSA Amendments Proposed 


Two amendments of the Fair Labor 
Standards Act were proposed at the Joint 
AFL-CIO and National Consumers League 
Conference, commemorating the twentieth 
anniversary of the Fair Labor Standards Act 


Secretary of Labor James P. Mitchell 
said that he will ask the Congress for an 
amendment to the FLSA which would give 
the Secretary of Labor the authority to sue 
an employer for back wages without writ- 
ten permission from the underpaid em 
He stated that workers are some 
times unwilling to request legal action on 
their behalf. “Any man that his 
employees will not be expected to look 
kindly upon being dragged into court by 
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ployee. 


cheats 








one of them.” As a result, he said, only 
about 60 per cent of underpayments un- 
covered by the Labor Department are ac- 
tually refunded. Secretary Mitchell declared 
that he considers his proposed amendment 
“a major necessity if the act is to be a 
truly effective instrument.” 


George Meany, president of the AFL- 
CIO, announced that organized labor will 
urge Congress to raise the statutory mini- 
mum wage from $1 an hour to at least $1.25 
an hour. ' He said that the present minimum 
is totally unrealistic today. 


Report on FLSA 


Since 1938, several hundred thousand in- 
vestigations under the FLSA have resulted 
in the return of over $180 million to better 
than 4 million employees. More than 90 
per cent of all employees in the establish- 
ments investigated by the Labor Depart- 
ment are being paid in full accordance with 
the law—‘“the direct result of years of edu- 
cation and selective enforcement,” according 
to Secretary of Labor Mitchell. 


Intensified efforts by the Labor Depart- 
ment in 1958 disclosed almost $20 million 
in underpayments—a full million more than 
in 1957. The disclosure of minimum wage 
underpayments alone jumped by 16 per cent 
to over $6 million. The rate of disclosure 
of serious violations also went up, resulting 
in a 20 per cent increase in the number of 
legal actions filed. 

Enforcement actions through litigation 
reached a total of 1,326 in the year ended 
June 30, 1958—the largest number in any 


one year since the act went into effect and 
two-and-a-half times the number initiated 
four years ago. As a result of these record 
enforcement actions, $1,605,085 was re- 
covered—the highest annual total in the 
act’s history. 


Back Pay Not Recoverable 
in Government Injunction Suit 


A federal court cannot include a_ back- 
pay order in an injunction which directs 
the reinstatement of employees unlawfully 
discharged for asserting rights under the 
Fair Labor Standards Act. This, in sub- 
stance, is the holding of the Fifth Circuit 
in Mitchell v. DeMario Jewelry, Inc., 35 
Lapor CAses § 71,937. j 


The Fair Labor Standards Act was 
amended in 1949 by adding the following 
proviso: 

“That no court shall have jurisdiction, in 
any action brought by the Administrator 
[Secretary of Labor] to restrain such viola- 
tions, to order the payment to employees 
of unpaid minimum wages or unpaid over- 
time compensation or an additional equal 
amount as liquidated damages in such 
action.” 


The above amendment does not directly 
pertain to injunction suits against violations 
of the statutory ban on reprisals against 
employees asserting FLSA rights. How- 
ever, after discussing the legislative history 
of the act, the court concluded that Con- 
gress intended to bar back-pay orders in 
injunction suits of this type as much as 
in other injunction suits. 





THE LEGAL STATUS OF COLLECTIVE BARGAINING— 
Continued from page 17 





mine the material that must be made avail- 
able so that bargaining could proceed on an 
intelligent level and to designate the issues 
that are compulsory or must be bargained 
about and those that are voluntary or can 
be bargained about if both parties are 
agreeable. 

It is true that these agencies have attempted 
to avoid the regulation of the substantive 
aspect of collective bargaining. They have 
constantly stressed the good faith provi- 
sions of the law. Regardless of this, it was 
unavoidable that they become involved in 
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the problem of determining bargainable 
issues. As a result, there are numerous 
phases of wages, hours and conditions of 
employment that both parties are compelled 
to discuss around the bargaining table. 
[he parties are not compelled to reach an 
agreement but they must bargain about 
these matters in good faith. An analysis 
of the cases in this field reveals how much 
the government has intruded in this area 
of labor relations, or how much govern- 
mental regulation has been substituted for 
individualism and free-enterprise activities. 


[The End] 
January, 1959 @ Labor Law Journal 
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in the Labor Field 





Labor and Our Economy 


Labor. Neil W. Chamberlain. McGraw- 
Hiil Book Company, Inc., 330 West 42nd 
Street, New York, New York. 1958. 625 
pages. $7. 

This comprehensive book presents a sur- 
vey of the economic role of workers. Its 
purpose is to discuss the specific issues and 
problems involved, and to permit an over- 
all assessment of the economic significance 
of unions. The author is a professor of 
economics, Graduate School of Business, 
Columbia University. 

The volume originated as a series of lec- 
tures which were designed for an introduc- 
tory course in labor. The first 13 chapters 
examine labor and business organizations, 
and the collective bargaining relationship. 
The remainder of the book analyzes the 
impact of unionism on the economy. 


In regard to seniority, the question is 
posed as to whether unions, through sen- 
iority and pension systems, have reduced 
labor mobility in the economy. The author’s 
answer is “some, but not much.” He de- 
clares that other influeuces have been more 
potent in effecting the reduction of turnover 
rates. 


“ 


A chapter is devoted to the impact of 
unions on productivity. The author notes 
that the views on this subject range all the 
way from those which regard it as adverse 
to those which consider it favorable. He 
observes that there probably is some truth 
in both the pessimistic and the optimistic 
views. It is his conclusion that while “spe- 
cific union practices do contribute their 
pluses and minuses in the achievement of 
given productivity rates, their net effect is 
probably slight.” 

A discussion is presented of the wage 
setting in an organized economy. Professor 
Chamberlain states that in postwar research, 
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explanations of wage interrelationships have 
generally tended to fall into two general 
categories—“those which emphasize market 
determinants of the wage structure, which 
unions may, however, manipulate, and those 
which stress the political determinants of 
wage rates in a unionized setting, whatever 
may be the causative influence in unorgan- 
ized labor markets.” He points out that 
perhaps the economic approach is the most 
traditional. It begins with the proposition 
that unions, as economic agents, must be 
maximizing something. Since neither politi- 
cal nor economic influence can be denied, 
the author emphasizes that the question has 
now turned on the relative roles of these 
two forces. 


Pension Plans 


Pensions. James A. Hamilton and Dor- 
rance C. Bronson. McGraw-Hill Insurance 
Series. McGraw-Hill Book Company, Inc., 
330 West 42nd Street, New York 36, New 
York. 1958. 410 pages. $8. 


Pensions have become increasingly im- 
portant in the last few years as a vital 
element in our economy. This importance 
is emphasized by the growing interest of 
governmental agencies in the supervision of 
pension plans, and the large sums of money 
that are being set aside so that future bene- 
fit payments may be made. 


The book does not indulge in the highly 
technical actuarial aspect of pensions. It 
reviews the reasons for the great interest in 
private pension plans, and presents and dis- 
cusses the designing, funding and financing 
of these plans, and the special problems of 
public and quasi-public retirement systems. 


The authors, who are authorities on the 
practical application of pension plans, are 
both actuaries and vice presidents of The 
Wyatt Company. They have written on 
a subject which is especially important to 
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the needs of corporation lawyers, business 
executives, personnel of insurance and trust 
companies, as well as students in the field 
who may have no actuarial or technical 
background. 


The definition, the character and the 
funding of pension plans are adequately 
dealt with, as are the various types of 
benefits—retirement, death, disability and 
miscellaneous types. Also covered are gov- 
ernmental regulation and the effects of 
taxation. The areas of trust-fund plans, 
group-annuity plans, negotiated pension plans, 
actuarial assumptions, funding principles 
and profit-sharing plans are also discussed 
in their related aspects. 


In the profit-sharing section, with regard 
to contribution formulas, it is stated that 
they are infinitely varied and are used “to 
determine the portion of a company’s annual 
profits to be set aside in the profit-sharing 
fund. While most formulas may seem rather 
arbitrary (and, indeed, under the 1954 In- 
ternal Revenue Code there need be no 
formula, the contribution being left entirely 
to management), the aim is frequently to 
give those who have provided the capital— 
the stockholders—and those who have pro- 
duced the materials or services that were 
sold—the employees—their respective shares 
of the total profits of the enterprise on a 
basis deemed by management to be equita- 
ble and conducive to furthering employee 
incentives. Where a contribution formula 
is used, the definition of apportionable profits 
varies considerably. Some plans allot to 
the profit-sharing plan a fixed percentage 
of gross profits, while others apply a larger 
percentage to net profits or to the excess 
of net profits over an amount based on in- 
vested capital.” 


Wage Determination 
Wage 
Edited by George W. Taylor and Frank 


New Concepts in Determination. 
C. Pierson. McGraw-Hill Book Company, 
Inc., 330 West 42nd Street, New York, 
New York. 1957. 336 pages. $6.50. 

This book of 11 original essays assesses 
the present status of wage theory and ex- 
plores new approaches in the light of recent 
trends in thinking and experience. Edited 
by George W. Taylor, professor of indus- 
try, Wharton School of Finance and Com- 
merce of the University of Pennsylvania, 
and Frank C. Pierson, professor of eco- 
nomics, Swarthmore College, the volume 
develops a common framework for interpret- 
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ing wage relationships. Each contributor 
approaches his chapter from the same over- 
all viewpoint. The view suggested in the 
book’s beginning and developed from there 
on is that wage theory should be closely 
but not exclusively tied to general theory. 
Wages are profoundly affected by the en- 
vironment in which wage setting takes place. 

Part One of the book deals with “View- 
points and Environment.” Frank C. Pierson, 
referred to above, presents “An Evaluation 
of Wage Theory.” Leland Hazard, vice 
president and genera! counsel, Pittsburgh 
Plate Glass Company, discusses “Wage 
Theory: A Management View.” “Trade 
Union Behavior in Wage Bargaining” is 
the topic analyzed by Nathaniel Goldfinger, 
economist, American Federation of Labor 
and Congress of Industrial Organizations, 
and Everett M. Kassalow, labor adviser to 
United States Operations Mission in France, 
International Cooperation Administration. 
“Wage Determination Processes” is the 
subject considered by George W. Tayler, 
referred to above. 

In Part Two, entitled “Structural Char- 
acteristics and Changes,” John T. Dunlop, 
professor of economics, Harvard University, 
discusses “The Task of Contemporary Wage 
Theory.” “The Internal Wage Structure” 
is analyzed by E. Robert Livernash, associ- 
ate professor of Business Administration, 
Graduate School of Business Administra- 
tion, Harvard University. Arthur M. Ross, 
professor of industrial relations, University 
of California (Berkeley), takes as his topic 
“The External Wage Structure.” The “Eco- 
nomic Adjustments to Changes in Wage 
Differentials” is considered by Richard A. 
Lester, professor of economics, Princeton 
University. 

The book’s Part Three, “National Wage 
Movements,” contains an analysis of “The 
Level of Wages,” by Lloyd G. 
Reynolds, professor of economics, Yale 
University. Clark Kerr, chancellor, Uni- 
versity of California (Berkeley), discusses 
Labor’s Income Share and the Labor 
Movement.” “National Wage-Structure Com- 
are considered by Melvin Roth- 
economics, Harvard 


General 


“ 


parisons” 
baum, instructor in 
University. 

The chapters in the book point to the 
conclusion that an adequate wage theory 
cannot be confined to merely an integration 
of wage principles with general economic 
theory. Institutional as well as market con- 
siderations must also be included. Differ- 
ences in production and product-market 
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conditions, the degree to which wages as 
a cost are critical, the technical conditions 
of productions, organizational forms and the 
processes of wage determination, and the 
social norms and customs*ot the economy 
all lead to variation in wage determination 
between companies, industries and countries. 


Evening Law Schools 


Part-Time Legal Education: A Study of 
the Problems of Evening Law Schools. Joseph 
T. Tinnelly, C. M. The Foundation Press, 
Inc., 268 Flatbush Avenue Extension, Brooklyn 
1, New York. 1957. 259 pages. $4. 


Mechanization of industry and automa- 
tion call for fewer but better trained em- 
ployees. The shortened workweek means 
increased opportunity for leisure and for 
study. Evening law schools long had an 
unfortunate reputation. Yet the shortcom- 
ings of such schools should not blind us to 
the value of part-time legal education of 
good quality. Since so many attorneys, 
CPA’s and businessmen are instructors in 
law on a part-time basis, this book will be 
of interest. 

In the introduction to this unique and in- 
teresting analysis of the problems of “evening” 
law schools. Father Tinnelly states that his 
book “seeks to inform those directly en- 
gaged in part-time legal education and those 
in positions of supervision with respect to 
it of the experiences of others in this field.” 
He might well have said also that the book 
is good reading for the bench and bar 
generally and, finally, that the book should 
be required reading for prospective law 
schoo! students who are faced with the 
decision of whether to attend a full-time, 
a part-time or a multiple-division law school. 


At the outset, the distinction should be 
drawn between part-time, full-time and multi- 
ple-division law schools. This distinction is 
well stated by the author, as follows: 


“A part-time law school plans its work 
so as to make it possible for self-supporting 
students to study law in what otherwise 
would be their spare time. To this end the 
school schedules classes to suit their con- 
venience, it limits their work load, and it 


extends the required attendance over a 
longer period of years. 

“A full-time law school expects its students 
to spend substantially all of their working 
time in preparation for or participation in 
classes, seminars or other curricular or co- 
curricular law school activities. It generally 
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schedules classes so as to discourage its 
students from seeking full-time employment. 

“A... multiple-division law school pro- 
vides a program for full-time students and 
a separate program for part-time students.” 


In 1956 there were 165 law schools in the 
United States, of which 38 were com- 
pletely part-time schools and 39 others had 
part-time divisions. Of 41,885 students en- 
rolled for the 1956-1957 academic year in 
the nation’s law schools, 33 per cent were 
enrolled in part-time law schools, or the 
part-time sections of multiple-division schools 
These statistical data point up the important 
place occupied by part-time legal education 
and pinpoint the necessity for continuing 
attention to the needs and problems of part- 
time schools in their endeavor to train 
students to become lawyers. 

The objective of a part-time law school, 
namely, to train students to become lawyers, 
is obvious. But what does it mean in more 
specific terms? The author, in the chapter 
devoted to the objectives of part-time law 
schools, suggests that a school should strive 
for the formation or development of a 
“legal mind”; skills contributing to the 
proper operation of the legal mind; familiarity 
with the legislative, administrative and judi- 
cial processes; a solid core of legal infor- 
mation concerning the fundamental process 
of law in its well as 
professional outlook. It this re- 
viewer that the objectives so well set forth 
and developed in the author’s discussion 
are equally applicable to sound legal in- 
struction, whether it be given in a part-time 
or full-time course of study. If it can be 
agreed that the ends to be attained are the 


broadest aspects; as 


seems to 


same for all students, we come face to face 
with the methods to be utilized, bearing in 
mind at all times the inherent differences 
in the problems to be faced as between 
part-time and full-time students. Father 
Tinnelly, in the chapters devoted to the 
characteristic features and educational methods 
of part-time law schools, develops the dis- 
tinction admirably. 

The chapters devoted to the type of 
student, the problem of fatigue and that of 
time should be read by all prospective law 
school students, and especially those who 
out of choice or by necessity plan to attend 
a part-time school. The author points out 
that the median age of the evening student 
is 25 years, while that of the day student 
is 22 years. ~In both groups, the median 
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age is higher than normal because of 
veterans. Nevertheless, in normal times those 
attending part-time schools have greater 
maturity even though currently the differ- 
ence in age is not so apparent. A substan- 
tial percentage of students in part-time 
schools, if given the choice between full- 
time and part-time attendance, seem to 
prefer the latter. While the reasons for 


this preference are many, the age differential 
may well be one, for a more mature student 
might feel out of place among the less 
mature group in a full-time day school. 


While the problems of age differential 
and fatigue are serious from the standpoint 
of the part-time student, probably the great- 
est difficulty is that of time. It is generally 
felt that a minimum of two hours of 
preparation is required for each hour of 
classroom work. Hence, on a normal mini- 
mum schedule of ten hours per week of 
classroom study, the student will be en- 
gaged in a minimum of 20 hours of prepara- 
tory work weekly. To the student engaged 
in the full-time task of earning a living, it 
becomes apparent that the proper alloca- 
tion of time presents a real challenge to a 
student’s ability to eliminate time waste if 
he is to complete his law school studies 
successfully. 


All of the foregoing facets of the part- 
time law student’s problems are set forth 
by the author with thoroughness and lucidity. 
These chapters alone would justify the 
publication of this book. 


In the chapter devoted to the educational 
methods of part-time law schools, the author 
delves into the standards for selection of 
students, prelegal education requirements, 
curriculum, methods of teaching, the faculty, 
and the examination and grading of students. 
In these areas, it would seem that the part- 
time school faces the same difficulties as 
the full-time school but with added com- 
plications. While a given student might 
do satisfactory work if he were to spend 
full time in his studies, he might not do 
equally well if compelled to concentrate on 
earning a living while pursuing his studies. 
In the selection of students, the adminis- 
trator of a part-time school is beset with the 
difficulty of evaluating this intangible. Added 
to this is the evaluation of the prospective 
student’s prelegal education, for obviously it 
is not the function of a graduate school, 
and least of all the part-time law school, 
to supply defects in a student’s prelegal 
education. As the author states: “the pro- 
spective law student who expects to attend 
a part-time law school will be well counseled 
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to make sure his prelegal education is 
sound, He cannot wait until he reaches law 
school to form good study habits.” The 
author’s observation in this regard is emi- 
nently sound, for it goes without saying 
that a student does not have the time to 
learn the things which he should have 
learned before entering law school. 


The final section of Father Tinnelly’s 
book covers the facilities and administration 
of part-time law schools and deals with 
the library, other physical facilities, student 
activities and general administration. This 
section of the book is almost entirely of 
interest to those engaged in, or who expect 
to engage in, the operation of a part-time 
law school. 


By reason of the nature of Father Tin- 
nelly’s subject matter, the circulation of 
this book may be limited. Nevertheless, 
the time, effort and skill which have gone 
into this work are well merited, and this 
reviewer is of the opinion that this book 
will be considered a standard reference in 
its field. The author has earned the ap- 
probation of those concerned with the ad- 
ministration not only of part-time law schools 
but those interested in the field of legal 
education generally. 

ALFRED J. BOHLINGER, 
MEMBER OF THE NEw YorK BAR 
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Labor in Rural Areas . . . Many small 
rural areas have long-standing problems of 
unemployment and underemployment. Ger- 
ald Somers, associate professor of economics 
and director of the Industrial Relations 
Research Center, University of Wisconsin, 
presents a study of this situation in his 
article “Labor Recruitment in a Depressed 
Rural Area,” appearing in the October, 1958 
Monthly Labor Review. The article summa- 
rizes the major findings of a study which 
is to appear in the report series of the 
Bureau of Labor Statistics. 


Regarding the sources of labor supply for 
a prospective manufacturer in a depressed 
rural area, Professor Somers states that the 
survey leads to the conclusion that it is 
necessary for a manufacturer to transfer a 
number of key employees from other plants. 
Some increase in the local labor force can 
be expected to result from the new demand 


for labor. 


January, 1959 @ Labor Law Journal 





Arbitration 





Developments 








Assault Outside of Plant 
Leads to Employee's Discharge 


A company properly discharged an em- 
ployee for allegedly attacking a foreman 
away from the company’s premises, accord- 
ing to a recent arbitration decision. The 
arbitrator, Joseph M. Klamon, noted that 
company rules applied under certain circum- 
stances where supervisory personnel may be 
assaulted far from company premises by 
employees who feel themselves ill treated 
by the supervisors. Rule 30 of these rules, 
which pertained to practices that the com- 
pany listed and stated “will not be tolerated 
and will be cause for disciplinary action up 
to and including discharge,” read: “Rule 
No. 30—Conduct detrimental to the interests 
of other personnel or the Company.” 

The evidence disclosed that the employee 
(hereafter referred to as the grievant) who 
allegedly attacked the foreman was one of 
several employees not recommended for 
upgrading by him. Several of these dis- 
appointed employees had made threats against 
the foreman. A timekeeper testified that 
another employee suggested that he be at 
a tavern, which the foreman was known to 
stop at, if he wished to see the foreman “get 
what was coming to him.”’ That evening the 
grievant did not take his usual route home 
and admittedly that evening was in the 
tavern mentioned above. The foreman testi- 
fied that on his way home he stopped at this 
taven, and that when he left and was about 
to enter his car he clearly recognized the 
grievant, who struck him and kicked him 
repeatedly. The foreman needed consider- 
able medical attention. 

Proceedings were held in a magistrate’s 
court and the grievant was convicted of 
and fined. The grievant 


common assault 


Arbitration 


testified that on the advice of his attorney 
the fine was paid and the case was not ap- 
pealed, although the grievant continued to 
protest his innocence. The union did not 
deny that the foreman was assaulted but 
contended that there was a case of mistaken 
identity, for many other employees had sim- 
ilar provocation and could have committed 
the assault. The union argued that this case 
amounted to little more than the word of 
one man against that of another, and that 
the company did not produce sufficient evi- 
dence to justify the discharge of the em- 
ployee. The union asked that the employee 
be made whole for all time lost and that all 
seniority rights be restored. The company 
contended that the foreman definitely recog- 
nized the employee and that company dis- 
cipline should apply even though the site of 
the offense was not on company property. 

The arbitrator sustained the company’s 
position and denied the grievance. He noted 
that an arbitrator must determine the cred- 
ibility of the evidence introduced in a pro- 
ceeding, and he found that the foreman 
testified correctly as to the facts. 


Notice of Layoff Timely 


In a recent arbitration proceeding the 
question arose as to whether the notice-of- 
layoff provision in a collective bargaining 
agreement was violated when an employer 
laid off certain employees. The arbitrator, 
Robert J. Mueller, noted that the provision 
provided: “The Employer before laying off 
a ‘regular employee’ for more than a three 
(3) day period shall give said employee 
three (3) days notice or three (3) days pay 
at his or her straight time rate in lieu thereof. 
A ‘regular employee’ is hereby defined as 
one who has accumulated one (1) year or 
more of service with the employer.” 
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The union presented sworn statements of 
each employee laid off which indicated that 
a notice of layoff was pinned to the em- 
ployees’ time cards and received by them on 
December 20, 1957. It was asserted by the 
union that such notice was not proper since 
December 20 was on a Friday and everf if 
Saturday was counted as a day of notice, 
it would amount to but two days’ notice at 
best. The union contended, however, that 
only regular work days (Monday through 
Friday) should be counted when computing 
the notice requirement. Although the con- 
tract defined the work week as Monday 
through Saturday, the period regularly worked 
was Monday through Friday. Therefore, 
the union argued, Saturday should not be 
counted. 

The employer alleged that pursuant to 
company office practice for the last six or 
seven years, the notices would have been 
handed out the same day that they were 
typed. The notices were typed on the morn- 
ing of December 19, 1957, and given to the 
company floor lady, who presumably fol- 
lowed past practices and handed out the 
notices on that day. It was also argued by 


the employer that the union had not com- 
plied with. the grievance procedure of the 
collective bargaining agreement in process- 
ing the grievance. The employer had never 


been presented with a written grievance on 
the matter as required by the gievance pro- 
cedure. It also contended that the grievance 
should be dismissed on the basis of laches 
because of the union’s unreasonable delay 
in processing the grievance. 

The arbitrator pointed out that the occa- 
sion giving rise to the grievance occurred 
either on December 19 or 20, 1957, and that 
the dispute was brought to the employer’s 
attention as a grievance for the first time on 
February 25, 1958. Step one of the griev- 
ance procedure provided no time limit and, 
thus, there was no noncompliance involved 
at this point. Step two provided that if a 
grievance is not settled in step one, the em- 
plovee shall reduce the grievance to writing 
and submit it to management. This was 
never done in this case. Step three provided 
that within three days from the receipt of 
the written grievance by management, the 
shop committee and the grievant shall meet 
and discuss the grievance. ‘This step was 
never taken due to the employees’ failure to 
comply with step two. 

It was held that the grievants had not 
complied with the grievance procedure of 
the collective bargaining agreement, but that 
this noncompliance was not fatal to the 
grievance. The employer never raised non- 
compliance of the grievance procedure at 
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earlier grievance meetings and had stipu- 
lated in a joint request to the Wisconsin 
Employment Relations Board to appoint an 
arbitrator. However, the arbitrator decided 
that the grievance should be dismissed for 
lack of substantial evidence which would 
establish a violation. He declared that the 
employer established a prima-facie case by 
presenting the layoff notice dated December 
19, 1957, and corroborated the written notice 
by testimony of office practice. The griev- 
ants’ case rested solely on self-serving sworn 
statements which the arbitrator said were 
of “nebulous value when used to establish 
a primary fact.” He concluded that the 
union failed to produce sufficient evidence to 
rebut the prima-facie case established by the 
employer and, thus, the grievance was dis- 
missed. 


Waiver of Right to Arbitrate 
Is Arbitrable Issue 

An employer was required to arbitrate its 
claim that a union waived its right to arbi- 
tration. This decision was reached by the 
United States District Court for the District 
of Connecticut in Armstrong-Norwalk Rubber 
Corporation v. Rubber, Cork, Linoleum and 
Plastic Workers, Local 283, 36 Larson Cases 
€ 65,001. The facts were briefly as follows: 

The union, failing to obtain a favorable 
settlement of a grievance concerning the 
discharge of its president, demanded arbi- 
tration. When the union’s letter to the 
American Arbitration Association reportedly 
went astray in the mails, the union called a 
strike to force a favorable settlement. After 
the strike was settled the employer resisted 
the union’s renewed attempts to arbitrate the 
union president’s discharge. An arbitration 
clause in the union contract required arbi- 
tration of not only all disputes involving in- 
terpretation of the contract but also any 
claim that either party had violated any 
contract term. The employer claimed that 
the union waived its right to arbitrate the 
union president’s discharge by violating a 
no-strike clause. 

The court held that the employer was re- 
quired to arbitrate its claim that the union 
waived its right to arbitrate the dispute. In 
denying the employer’s motion to stay the 
arbitration proceedings, the court ruled that 
the broad scope of the arbitration clause en- 
compassed the present dispute. 

Reference was made to Signal-Stat Corpo- 
ration v. Local 475, United Electrical, Radio 
& Machine Workers, 30 Lapor Cases § 70,090, 
235 F. (2d) 298, where a dispute was held 
arbitrable under facts similar to those in 
the instant case. 
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Meetings of Labor Men 


American Arbitration Association.—In 
cosponsorship with the Labor-Management 
Department of Manhattan College and the 
Federal Mediation and Conciliation Service, 
the association will present the “Manhattan 
College Conference—Industrial Relations in 
the Current Economy,” January 14, 1959, at 
the Hotel Manhattan, New York City. In- 
quiries should be addressed to Brother C. 
Justin, F.S. C., Labor-Management Depart- 
ment, Manhattan College, Riverdale, New 
York 71, New York. 

California Personnel Management Associ- 
ation.—The association will hold a meet- 
ing on February 3, 1959, dealing with “The 
Management-Side of the Bargaining Table.” 
The meeting will discuss company moves 
and latest strategy in meeting new and 
different union demands. 

American Management Association.—T he 
Midwinter Personnel Conference of the 
association will be held February 16-18 
at the Palmer House, Chicago. The con- 
ference theme is thorough preparation for 
the toughest and most sensitive personnel 
Situations that will arise this year. Expert 
speakers will help those attending the con- 
ference to make an accurate appraisal of 
what must be done to keep personnel pro- 
gramming up to par. 


New York Legislative Proposal 


A new state labor relations law has been 

proposed in New York. 

New York's 
“an outmoded 
the realities of 
management field,” according to David L. 
Senetar, a spokesman for two of the state’s 
leading chambers of commerce. 


lab« rT law is 
meet 
labor- 


state 
suited to 


present 
statute not 
problems in the 


In a statement prepared for delivery at a 
hearing of the Joint Legislative (Ostrander) 


Committee on Industrial and Labor Con- 


Rank and File 


ditions, Mr. Benetar urged the introduction 
and passage of a new state labor law 
proposed by the New York Chamber of 
Commerce labor-management relations com 
mittee, of which he is chairman. He ap- 
peared before the lawmakers on behalf of 
the New York Chamber and the Empire 
State Chamber of Commerce, a federation 
of local chambers and state trade groups. 
The chamber that the 
proposed statute so-called 
labor relations “no man’s the term~ 
used to describe the gap between the juris 
dictions of the National Labor Relations 
Board and its state counterpart. Because 
of differences between New York State and 
federal labor laws, the NLRB may not now 
relations board 


spokesman said 
would end the 


land 


” 


cede to the state labor 
(SLRB) cases involving employers whose 
volume of interstate business does not meet 
its criteria. 

“This regulatory gap has opened the 
New York SLRB to constant challenges to 
its authority and has introduced uncertainty 
concerning the limits of its jurisdiction 
which our proposed statute would resolve,” 
Mr. Benetar said. 

Passage of the new law would make New 
York “the first state to abolish the vacuum 
between state and federal jurisdictions,” 
he added. The proposed law would also 
“modernize the State law and incorporate 
public, for employees 
now provided by 


safeguards for the 
and for employers not 
existing law.’ 

“outstanding features,” he said 
that the new labor law “would protect 
employees against restraint and 
by unions as well as by employers; provide 
machinery for disposing of disputes arising 
out of rivalry between unions over particu 
lar work assignments; provide a guaranty 
of free speech; authorize the SLRB to 
compel a union to bargain in good faith; 
provide the same 60-day cooling-off period 
preceding the expiration of collective bar- 
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gaining agreements which is provided by 
the federal law; and eliminate the closed shop 
and thereby eliminate the closed union.” 

Concluding, Mr. Benetar quoted a recent 
court decision which contained the state- 
ment that “no practice, on the part of an 
employee or a labor organization, no matter 
how unfair it may appear to be to the 
average person, constitutes an ‘unfair labor 
practice’ under the State Labor Act.” This 
statement, he said, “emphasizes the inade- 
quacy of our existing statute and under- 
scores the need for legislative correction. 
The statute we propose would fill this 
regulatory void.” 


SUB Payments in Ohio 
Reduce Unemployment Benefits 


Supplemental unemployment benefit plan 
payments constitute remuneration within 
the meaning of the Ohio unemployment 
compensation law. 


The Ohio Supreme Court has ruled that 
payments received by an employee under 
the steel industry’s supplemental unemploy- 
ment benefit (SUB) plan must be deducted 
from compensation payable under the Ohio 
unemployment compensation act. In revers- 
ing a lower court decision upholding supple- 
mentation, the supreme court held that 
SUB payments constitute remuneration for 
personal services and that a laid-off worker 
receiving SUB payments is not, therefore, 
“totally unemployed” within the meaning 
of the unemployment compensation law 
(United Steelworkers, AFL-CIO v. Doyle, 
CCH UNEMPLOYMENT INSURANCE REPORTS, 
Ohio § 8588 (December 3, 1958). 

The decision in the Ohio case is in line 
with a California Superior Court decision 
(Morris Furniture Manufacturing Company, 
Inc. v. ESC and John R. Gartell, CCH Un- 
EMPLOYMENT INSURANCE Reports, Cal. § 8830 
(September 16, 1958). The California court 
held that SUB payments received by a 
claimant under the Chrysler plan were 
“wages” under the state unemployment in- 
surance code and must be deducted from 
compensation payable under the unemploy- 
ment compensation act. 


Railway Labor Seeks Legislation 
New federal legislation is being sought 
by railway labor which would cover rail- 
road retirement, safety and carrier regu- 
lation. 

The chief executives of the 23 standard 
railway labor organizations comprising the 

Railway Labor Executives’ Association, 
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meeting in Washington, December 8-12, for 
the first time since the November elections, 
forged a detailed program of legislative 
objectives to be sought from the Ejighty- 
sixth Congress when it convenes. 


Heartened by results in the recent elec- 
tions, in which candidates backed by Rail- 
way Labor’s Political League were described 
as being “impressively successful,” the lead- 
ers of railway labor made clear that they 
expect the new Congress and many state 
legislatures to take prompt remedial action 
in several areas of social legislation to pro- 
tect the broad public interest. They singled 
out as prime areas of RLEA legislative 
effort the following objectives: 

(1) Legislation, at both the federal and 
state level, to protect the traveling public 
and railroad workers from the increased 
hazards of railroad travel which have re- 
sulted from the failure of most railroads, 
over the past year, to observe safety regu- 
lations and properly maintain track, equip- 
ment and facilities. 

(2) Revision of the Transportation Act 
of 1958, particularly the section on aban- 
donment of passenger service, which has 
resulted in a flood of notices by railroads 
all over the country of their intention to 
eliminate passenger trains. Cutbacks in 
commuter services in several areas have 
already brought angry public protests and 
objection by public utility commissions in 
some states. In an unanimously approved 
resolution the RLEA pledged that its 23 
affiliates would “do all in their power to 
protect the public interest in all these com- 
muter and passenger service abandonment 
cases.” 

(3) Enactment of “major” improvements 
in the Railroad Retirement Act and the 
Railroad Unemployment Compensation Act 
to adjust both of these statutes “realisti- 
cally” to inflation and the emergency need 
created by industry-wide unemployment. 

These and other goals were set forth by 
RLEA Chairman G. E. Leighty at a press 
conference called at the conclusion of the 
RLEA sessions. He told newsmen that, 
counting retired and unemployed railroad 
workers, who through their various associ- 
ations throughout the country have pledged 
support for RLEA’s legislative objectives, 
the organization was speaking for, and 
confident of the wholehearted backing of, 
“well over 1.5 million railroaders, in addi- 
tion to the millions of members of their 
families.” 

Pointing out that several of the affiliates 
of RLEA also include several million workers 
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in industries outside of railroading, Chair- 
man Leighty, who is president of The Or- 
der of Railroad Telegraphers, said that the 
support of these organizations for RLEA’s 
program thus “puts the concern of a major 
portion of the American labor movement 
directly behind our objectives.” In addition, 
he added, since all but two of RLEA’s affili- 
ates are members of the AFL-CIO, “it is 
a reasonable assumption” that the railway 
labor unions can count on support for their 
program “by the entire American labor 
movement.” 

Tackling an agenda of over 50 separate 
items, ranging from RLEA participation in 
international affairs and public service to 
new trade union education programs and 
“bread and butter” bargaining problems, 
the leaders of railway labor also took time 
out for informal consultation with Secretary 
of Labor James P. Mitchell, National Medi- 
ation Board Chairman Francis A. O'Neill, 
Jr., Railroad Retirement Board Chairman 
Howard W. Habermeyer and other govern- 
ment officials. Special committee delega- 
tions also conferred with key Congressional 
leaders. 

During the week-long discussions, Mr. 
Leighty said, the railway labor chief execu- 
tives had “individuaily stressed their recog- 
nition that railroad labor has been doing 
its utmost to handle patiently and con- 
structively the critical problems which 
mismanagement has now brought to the 
nation’s railroads. 


“In spite of this positive attitude on the 
part of railroad workers,” he continued, 
“rail management has been doing incalcu- 
lable harm to the industry by its ridiculous 
attempt to place the blame for its prob- 
lems on railway labor. The irrefutable fact, 
clearly established by the deteriorating 
condition of railroad track, structures and 
equipment, despite a relatively high level 
of net income, is that the industry is prob- 
ably more today than ever 
before in its history. 


mismanaged 


“A little over two years ago, when the 
railroad unions signed the so-called three- 
year wage moratorium agreement with the 
carriers, management told us that by agree- 
ing to forego new demands for increases in 
compensation during this period we would 
usher in a period of peace in the railroad 
industry. Ever since that time, however, 
railroad management has been fighting rail- 
road labor with all its resources. Railway 
labor, in order to protect both its own and 
the public interest, is being compelled to- 
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day to engage in more litigation and court 
proceedings than at any prior time. 

“IT want to remind the railroad manage- 
ment officials who have adopted this irre- 
sponsible course that while railway labor 
is patient, its memory is not short. An 
accounting is surely coming—both to or- 
ganized railroad labor and the American 
people—for rail management's misdeeds.” 


Union Rules Surveyed 


A survey was made recently of union 
rules covering election and tenure of 
officers. 

Top officers of national and international 
unions are most commonly elected by local 
union delegates assembled in convention, 
usually by a roll-call vote, according to an 
article dealing with the election and tenure 
of union officers published in the November 
Monthly Labor Review, a journal of the 
United States Department of Labor’s Bu- 
reau of Labor Statistics. 

Of 111 unions surveyed, 86, with a mem- 
bership of 12 million, elect officers at con- 
ventions, and 25, with 5.5 million members, 
elect by membership referendum, The secret 
ballot was required in 15 unions (1.6 million 
members) which elect at convention, and in 
16 (2.3 million) which hold a membership 
referendum. Twenty-six other unions with 
5.1 million members—17 choosing top of- 
ficers in convention and 9 by referendum 
—referred to “ballots” in the election pro 
visions of their constitutions, but the word 
“secret” or similar terms were not used. 

Union officers are commonly elected for 
two-year terms, the article The 
longest term, found in ten unions, was five 
years. No constitution limited the number 
of terms an officer could serve. 


revealed. 


Other findings in the article: 

(1) Seventy-five of the 111 union consti 
tutions specified presidential salaries. Most 
frequently mentioned salaries were in the 
range of $15,000 to $20,000 a year. Eleven 
provided annual salaries ot 
Three specified $50,000. 
with 


constitutions 
$30,000 or more. 
In the main, salaries tended to vary 
the size of the union. 


(2) Removal procedures for international 
officers were set forth in virtually all union 
Officers can be removed by 
impeachment (84 unions) or proce 
dures (17 unions) or a combination of the 
two (9 unions). Under recall procedures, 
the power to remove with the mem- 
bership; in impeachment proceedings, power 
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is held by the union’s general executive 
board or a similar governing body. 


(3) Vacancies occurring during the presi- 
dent’s term of office are filled either (a) by 
a successor being selected from among the 
members of the union’s governing body or 
(b) by the automatic assumption of office 
by another international officer. 


The study on which the article is based 
covered the constitutions of 111 national 
and international unions, each with 10,000 
or more members. These 111 unions ac- 
counted for 17,641,000 members, or approxi- 
mately 96 per cent of total membership of 
all national and international unions in the 
United States. 

A bulletin on the subject, published late 
in 1958 by the Department, contains nu- 
merous excerpts from union constitutions 
to illustrate in detail the points summarized 
in the article as well as such matters as 
qualifications for office, selection of conven- 
tion delegates, and officers’ expense allow- 
ances. A summary of the rules governing 
the election and tenure of officers of the 
AFL-CIO is also included. 


Employees Refuse Surgery 


The refusal of employees to submit to 
corrective surgery did not affect their 
right to receive workmen’s compensation 
benefits. 


In two recent cases the question arose 
as to whether an employee’s refusal to sub- 
mit to corrective surgery affcrted his right 
to workmen’s compensation benefits. In 
one case (Skoczynski v. Gilberton Coal Com- 
pany, CCH WorkMEnN’s CoMPENSATION LAW 
Reports {| 1704 (Pennsylvania Superior Court, 
November 14, 1958)) an employee, whose 
face was disfigured in an accident, refused 
plastic surgery which would have eliminated 
the disfigurement. This refusal did not bar 
his right to compensation for disfigurement 
since there was no loss of earning power 
because of the disfigurement. The statutory 
requirement in Pennsylvania that a claim- 
ant shall forfeit his right to compensation 
for any injury or any increase in his inca- 
pacity resulting from his refusal of reason- 
able surgical aid applied only where surgery 
could remove the disability and _ restore 
earning power. 

In the second case (Monday v. Concho 
Sand & Gravel Company, CCH WorKMEN’sS 
CoMPENSATION LAW Reports { 1723 (Okla- 
homa Supreme Court, November 25, 1958) ) 
the state supreme court upheld the state 
industrial commission’s action in refusing 


€0 


to require an employee to submit to an 
operation to repair a fractured spinal disc. 
The medical evidence indicated that surgery 
in 85 to 90 per cent of such cases materially 
decreased disability and that there was a 
very minor possibility of death. However, 
the court ruled that an employee cannot 
be compelled to submit to major surgery 
involving a risk of life, however slight, 
merely to minimize the benefits payable to 
him under the workmen’s compensation 
statute. 


Spirit of Law 

In a recent speech Deputy Under Secre- 

tary of Labor Millard Cass emphasized 

that employers and workers have an obli- 
gation to abide by the spirit as well as 
the letter of the law. 

The times require increased cooperation 
between labor and management, declared 
Deputy Under Secretary of Labor Millard 
Cass in a recent speech presented at the 
University of California, Los Angeles, Speak- 
ing on “The Spirit of the Law,” he asserted 
that employers and workers must not only 
bargain collectively, as the law requires, 
but also recognize one another’s legitimate 
rights in their relations with veach other. 
His paper follows: 

“We Americans are generally law-abiding. 
Despite the fact that our jails are not empty, 
the overwhelming majority of us manage 
to stay out of them during the course of a 
lifetime. 

“We do, however, delight in 
avoidance of the law, as opposed to evasion 
of it. Too often we try to comply with the 
bare letter of the law, and to ignore its 
spirit. This is true not only in connection 
with tax laws traffic rules, but also 
with respect to matters as_ labor- 
management relations. 

“It is this 
discuss today. 

“The days when employers and workers 
went out to destroy each other with guns 
and clubs are largely past. It is the rare 
exception, rather than the rule, for em- 
ployers or unions to engage in violence 
today. As a matter of fact, even in strikes 
where the welfare of either side may be 
permanently impaired, there is a commend- 
able restraint on the part of both manage- 
ment and labor. 

“A striking worker is cutting off his 
income for an indefinite period. Moreover, 
when a striker is replaced, he may lose his 
job permanently and in some instances lose 


seem to 


and 
such 


latter area I should like to 
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his home or car or other items he is buying 
on credit. The stakes are very high when 
a worker goes on strike, especially when a 
replacement is hired. It is no wonder that 
workers do not lightly reach a decision to 
strike. 

“An employer faced with a strike may 
also suffer serious and irreparable damage. 
Profits drop immediately. The firm also 
may lose markets to competitors and per- 
haps never regain its economic position. 
Even under the best of economic circum- 
stances, an employer, like his workers, is 
inclined to make every effort toward com- 
promise and conciliation in order to avoid a 
cessation of operations. 

“Under these circumstances, it would be 
understandable if feelings ran high and the 
parties were not unduly kind toward each 
other in a strike or lock-out situation. If 
emotionalism or hysteria resulted in violence 
under such circumstances, it would be re- 
grettable, but understandable. Fortunately, 
however, both labor and management today 
exercise laudable restraint and almost in- 
variably avoid violent incidents, even under 
extreme pressure. 

“This means they are complying with the 
letter of the law and are trying to settle 
their disagreements peacefully. 

“There are in the United States today 
an estimated 125,000 collective bargaining 
contracts, covering about 18 million workers. 
Probably at least. 80,080 of these contracts 
come up for renegotiation annually—95% 
being renegotiated without a strike or lock- 
out. Only 4,000-odd work stoppages occur 
in this country each year, for all reasons, 
including failure to agree upon contract 
terms. This record of peaceful negotiation 
and amicable daily operation is most com- 
mendable. Why it is not translated into 
genuine respect and goodwill away from 
the workplace is difficult to understand. 
successfully 
the job 


who can bargain 
together amicably on 
outside the 


“Parties 
work 
not to be 


and 
ought 
shop or business. 

“The transformation which 
occurs when employers and workers leave 
the plant or shop or construction site and 
speak to their respective groups, the Con- 
gress, or the most perplexing. 
It is comparable to the change which oft- 
times takes place when a person gets behind 
the wheel of a motor vehicle. A _ fine, 
courteous, considerate and understanding 
person in the parlor all too often becomes 
an aggressive menace on the highway. One 
who would not think of shouting at his 
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guests or nudging them off their chairs 
will frequently honk at other drivers un- 
mercifully and run them off the road when 
he gets in his automobile. The situation is 
sometimes comparable in the field of labor- 
management relations. 

“The legislative programs of unions and 
employer associations sometimes call for re- 
straints upon the other party. This is most 
obvious in their recommendations for labor- 
management relations legislation. It is 
carried over into other fields, however, in- 
cluding taxation, social insurance, rate regu- 
lation, credit policy, and labor standards. 
Regardless of their merits or demerits, it 
is discouraging to note the antipathy toward 
each other apparent in some of labor’s and 
management’s proposals for legislation. 


“The cornerstone of our national labor 
policy is free collective bargaining between 
labor and management. It is in the efficacy 
of this that we have wisely put our faith 
and our trust. What encourages and pro- 
motes this is desirable. What discourages 


or hampers this is undesirable. 


“The 
bargaining is fourfold: (1) to 
right to organize and bargain collectively; 
(2) to set the rules which shall control the 
(3) to provide ma- 
holding 


Government in collective 
protect the 


role of 


actions of the parties; 
chinery to them by 
sentation elections, determining appropriate 
bargaining units, and providing mediation 
and conciliation and (4) to pro- 
vide impartial and accurate data which can 
Government sets 


assist repre- 


services; 


be used by the parties. 
the rules but does not dictate the bargain 
It brings the parties to the bargaining table 
but does not sit at the table itself. In fact, 
Government intervention should be minimal 
Less harm is done if labor and management 
occasionally abuse their freedom than if 
their freedom is unnecessarily restricted 
“This does not mean labor reform legisla- 
areas. The 
Labor have 
The Senate 


required in some 


Secretary ot 


tion is not 
President and the 
recommended such legislation 
Select Committee on Improper Activities 
in the Management Field also 
recommended legislation. he 
labor movement itself has recognized the 
Cer- 


Labor or 
corrective 


need for some legislation in this area 


tainly violence, bribery, threats, and coercion 
eliminated 


by labor or management must be 
they are already 
hibited by criminal laws. Federal legislation 
be required, however, to stamp out 
activities. There is a big 
labor re 


In most instances pro- 
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these unsavory 
difference, though, between such 
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and restrictive legislation to shackle labor 
or management with undue limitations on 
fegitimate activities. 


“Governmental rules try to protect the 
weak, among both unions and employers, 
from strangulation by the strong. From 
positions of relative equality, parties can 
bargain m their own and the public inter- 
est. Inequalities in economic strength re- 
sult, however, in inequitable agreements ,on 
wages, hours, and working conditions. 


“When employers or workers seek legis- 
lation that gives them an unfair advantage 
over the other party, they are asking Gov- 
ernment to do something it must not do. 
Government represents all the people— 
workers, employers, and consumers alike. 
It must be fair—acting in the generalyggb- 
lic interest. Balance, not preference, is its 
guiding principle. Neither party should 
expect the Government to give it more 
protection than is required to assure it 
equality vis-a-vis the other party. 


“Legislation must recognize the realities 
of the situation. Unrealistic laws are neither 
effective nor long-lived. The prohibition 
amendment to our Constitution is sufficient 
to prove this point. Moreover, as Cardinal 
Gibbons said: “You cannot legislate for 
virtue.” 

“Labor legislation that is unrealistic in 
terms of the exigencies of collective bar- 
gaining will be an irritant, but not a re- 
straint. It will offend parties, but not 
control them. If labor and management 
would divert to developing better bargain- 
ing techniques at the local level the energy 
and resources sometimes devoted to efforts 
to restrain and hamper activities of the 
other party, they would serve their own 
and the national interest. 


“America is threatened from _ external 
sources as never before in its history. The 
world is smaller. The threat is nearer. 
The oceans have shrunk. The air lanes are 
shorter. A button pushed in a foreign 
capital may soon be able to wreak devasta- 
tion on our beloved land. 


“This is the time for increased coopera- 
tion between labor and management. This 
is a time for basic respect by labor for the 
achievements and integrity of the American 
business community. This is a time for basic 
respect by management for the achieve- 
ments and integrity of American workers 
and their unions. Much more can be done 
at the local level to promote employer- 
worker cooperation. This does not mean 
that labor and management have to have 
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the same point of view. It does not mean 
that they cannot disagree. 

“Labor and management can, however, 
do more for themselves and for the country 
by trying to get along together than by 
trying to harm each other. They can do 
better to abide by the spirit, as well as 
the letter, of our national labor policy that 
‘each recognize under law one another’s 
legitimate rights in their relation with each 
other’. 

“As Woodrow Wilson said, ‘The highest 
and best form of efficiency is the spcenta- 
neous cooperation of a free people.’ 

“Schools teaching business administra- 
tion and industrial relations have a great 
opportunity to make a contribution in this 
area. The people they train can be im- 
bued with a sense of statesmanship. The 
studies they teach can reflect the need for 
cooperation. The research in which their 
staffs and students are engaged can provide 
valuable impartial data for the use of all 
parties—labor, management, and Govern- 
ment. The message of labor-management 
cooperation and national unity can be broad- 
cast by them and by their alumni. There 
is no more useful contribution you could 
make than to dedicate yourselves to this 
cause.” 


Labor Department Plans 


Secretary of Labor James P. Mitchell re- 
cently announced the plans of the Labor 
Department regarding longshore safety 
and welfare and pension plans reporting. 


A preliminary report on how the Labor 
Department is preparing for the administra- 
tion of its responsibilities in regard to long- 
shore safety and welfare and pension plans 
reporting was presented by Secretary of 
Labor James P. Mitchell recently. Speak- 
ing before the Massachusetts State Federa- 
tion of Labor, he stated: 

“As you know the last Congress in its 
closing days passed Public Law 742—an 
amendment to Section 41 of the Longshore 
and Harbor Workers’ Compensation Act. 
Under Section 41, and other laws, the De- 
partment of Labor has been engaged in 
numerous safety activities along our docks 
and waterfronts, but always and only in a 
promotional, educational and advisory ca- 
pacity. We have conducted safety training 
courses, for example. Now, under the new 
law, the Secretary of Labor has authority 
to issue regulations to protect the life, 
health and safety of employees in occupa- 
tions covered. 
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“I was quite pleased that Congress at 
last decided to grant such authority, for 
you people in Boston know what steve- 
doring and longshoring and ship repair 
work is. 

“The injury frequency rate for long- 
shoring last year was 88.5—compared to an 
all industry average of 12. 

“The average injury frequency rate over 
the last 14 years was 82.4. 

“This is a phenomenal rate of injury and 
makes longshoring the number one danger 
occupation in the country. 

“Now, under the new law, we are setting 
out to bring that rate down. 

“There are two main kinds of 
covered by the law—longshoring and ship 
repair work. They employ some 200,000 
workers in better than 100 ports in the United 
States and Hawaii. There are 550 stevedore 
operators that employ 100,000 longshoremen 
and 750 ship repair companies that employ 
100,000 workers. 

“The law says that ‘every employer shall 
furnish and maintain employment and places 
of employment which shall be reasonably 


work 


safe . 

“It is part of our job, then, to develop 
codes that define and require a safe work 
place. 

“We are developing and will soon com- 
plete, a first draft of two such codes—a 
Stevedoring Code and a Ship Repair Code. 
The first draft will go out to interested 
parties for review, and be redrafted in 
light of those opinions and findings. 

“Public hearings will be held in New 
York, New Orleans and San Francisco. 
Following those hearings a final draft will 
be completed and the codes promulgated. 

“Once the Code is developed, the admin- 
istration of it will follow these general lines: 

“It is our objective to service all com- 
plaints promptly. 

“This becomes a geographical problem 
when you consider there are some 24 ports 
on the East Coast, 17 along the West Coast, 
15 on the Gulf, and 33 along inland rivers 
and lakes. The problem is somewhat nar- 
rowed by the fact that 88% of all disabling 
injuries occur in 15 seaports. For example, 
New York alone constitutes 40% of the 
problem. 

“We plan to establish field offices in ports, 
where most injuries occur, where the most 
traffic is, and where most longshore and 
ship repair workers are located. 

“IT am hopeful that our Codes, admin- 
istered and enforced diligently, will bring a 
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measure of safety to an industry plagued in 
the past by accidents and injuries. 

“T am hopeful these Codes will eliminate 
the unfair competition that can result when 
a stevedore is unwilling to pull his men off 
an unsafe ship for fear his rival will go 
ahead with the job regardless. For under 
the Codes, what is unsafe for one longshore- 
man is unsafe for all. 

“Another law passed in the closing days 
of the last Congress was the Welfare and 
Pension Plans Disclosure Act. 

“Since . the Act goes into effect 
on January 1, I thought I would take this 
opportunity to discuss briefly what we have 
done in the Department of Labor in ‘tooling 
up’ for the administration of this bill and 
some of the problems we have faced. 


“The first thing we 
that a lot of lawyers are going to be kept 
quite busy arguing for various interpreta- 
this Act. The President, in his 


have discovered is 


tions of 


message concerning this bill, predicted that 
chaos would be the result of the failure to 
provide an agency to which plan admin- 


istrators could turn for authentic and re- 
liable opinions. 

“Let me give you a little background on 
this. 

“The bill requested by the President, and 
the bill that emerged from the Senate, both 
provided investigatory and enforcement powers 
for the Secretary of Labor, and it not only 
gave him the authority to conduct investiga- 
tions but also to issue rules and regulations 
and interpretations, and to prescribe the 
forms on which plan administrators would 
have to report. 

“These powers were diluted or eliminated 
in the House of Representatives. 

“The Secretary of Labor, under the bill 
that the Congress passed, is empowered to 
receive copies of the hold them, 
and make them available to the public and 
to beneficiaries. It authorizes him to pre- 
pare forms, but makes their use optional. 
A plan administrator does not have to use 
the forms the Department of Labor will 
make available. As long as he submits the 
information which he understands the Act 
to ask for, he can do so he can 
manage it—but then the question arises as 
not he has 


rep rts, 


anyway 


to who is to decide whether or 
complied with the provisions of the Act. 
“The Act requires plan administrators to 
publish two things-—-one, a description of 
the plan, and two, an annual financial re- 
port. These are to be made available to 
participants and beneficiaries in the plan’s 
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home office or by mail if so requested by 
a beneficiary. 

“At the same time the administrator is 
required to file two copies of both reports— 
the description and the financial report-— 
with the Secretary of Labor. The purpose 
of these copies is to help beneficiaries who 
may not want to ask the administrator for 
information on the financial operations of 
the plan, especially in those situations where 
the plan may be under mismanagement or 
run by people suspicious and fearful of 
inquiry. We are required to make copies 
available in a public documents room. 

“In developing the reporting forms, the 
Department has consulted experts in every 
field—insurance people, lawyers, business- 
men, accountants, union officials, and so on. 
And we have developed two forms—one for 
the plan description and one for the annual 
financial report. 

“When the first of these forms—the plan 
description forms—are off the presses, they 
will be made available in Washington and 
also at the regional offices of the Depart- 
ment’s Wage and Hour Division. The Act 
goes into effect January Ist. It requires 
plan administrators to file copies of their 
plans within 90 days after that, or by 
March Ist. 

“The annual financial reports are another 
matter. 

“According to the terms of the law, the 
annual financial reports must be filed 120 days 
after the end of the calendar, fiscal or policy 
year, whatever the case may be. If a plan 
operates on a calendar year basis, we have 
this situation: the law goes into effect Janu- 
ary 1, 1959. The plan year begins on the 
same day. The plan year ends 12 months 
later, on December 31, 1959, and the finan- 
cial report is due 120 days later. For this 
type of plan we can expect the first financial 
reports as late as May 1, 1960. On the 
other hand, if the reporting year ends on or 
after January 1, 1959, the financial report 
will be due in 120 days thereafter. 

“The difficulty of judging the volume of 
reports is not a small one. First of all, no 
one knows how many plans there are. Esti- 
mates range from a quarter of a million to 
a million or more. Single administrators 
may file separate forms for different plans 
—one set for an insurance plan, another for 
a hospitalization plan, a third for a pension 
plan and so on. Some administrators, and 
I think the number may be surprisingly 
large, may file several sets of forms. 

“One of the intentions of the Act, I 
should think, is to obtain information on 
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the number of plans and the number of 
workers covered. 

“And certainly one of the intentions of 
the Act is to uncover mismanagement by 
studying the forms and finding where mis- 
management is taking place, and whether 
or not administrators are being truthful in 
their reports. 

“As the Act is written, however, there 
are problems of interpretation and under- 
standing that make rapid progress toward 
achieving these ends difficult. 

“There are also some serious problems 
of enforcement, in that the Secretary of 
Labor has been given no enforcement 
powers. 

“The working out of these problems is 
going to take time. 

“T am hopeful that questions like the 
creation of an interpretive agent, of direct 
responsibilities for compliance, and of in- 
vestigation and enforcement will be clarified 
by reasonable amendment to the law in the 
next session of Congress. 

“T have outlined for you a couple of the 
things we are working on in the Depart- 
ment of Labor. In these, as in all our 
programs, the support we receive from you 
is invaluable—and I[ look forward to your 
continuing support of our efforts to improve 
the welfare of and better serve all working 
men and women of this country.” 


Car Pool Injury 
An employee, a car pool participant, was 


injured while returning home. She was 
not entitled to workmen’s compensation 
benefits. 


The Indiana Appellate Court decided that 
an employee, who was injured while return- 
ing home in a car pool, was not covered 
by workmen’s compensation since her in- 
juries were not the result of an accident 
arising out of and in the course of her 
employment. Anticipating a transportation 
strike, the employer had issued an informa- 
tion sheet to assist employees in organizing 
car pools, and an employee was appointed 
to co-ordinate the activities of employees in 
establishing such Notwithstanding 
this assistance by the employer, the court 
emphasized that the actual operation of the 
car pools was not under the supervision, 
direction or control of the employer, and 
that the employee at the time of her injury was 
engaged in a personal activity which was 
not connected with her employment.—Keller 
v. H. P. Wasson and Company, CCH Work- 
MEN’S COMPENSATION LAW Reports § 1749. 
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In Future Issues .. . 


Internal Union Affairs—Two forthcoming articles will 
take different positions in discussing public regulation of 
internal union affairs. The author of one article points out 
that several Congressional investigations have disclosed abuses 
which show the need for further regulation in this area. He 
emphasizes that “there ought to be a law” to guarantee the 
democratic rights of union members and to protect union 
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funds from misappropriation or misuse by union leaders. This NEW 

legislation is said to be necessary also as a means of promot- 1959 GUIDEBOOK TO LABOR 
ing “the interests of society which has entrusted unions with RELATIONS LAW 
special rights and immunities in bargaining for workers.” The 

other article dealing with this subject contends that resistance 


to public regulation of internal union affairs on the part of 
labor, management and the public is a “matter of imperative r 
necessity if we are going to preserve our way of life.”’ Labor 


“which the pres- 





is urged to “close ranks” and gird for battle 
ent wave of hysteria will surely precipitate.” 
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Featherbedding.—Cases and arbitrators’ opinions are con- 
sidered in a coming article dealing with featherbedding. The 
authors note that “featherbedding” is difficult to define and 
assumes a variety of guises. It is stated that laws touch only 


ze 


a small part of the actual make-work practices prevailing in 





American industry. The authors observe that “arbitration as 
a means of controlling featherbedding, it appears, has been 
grossly neglected.” It is pointed out that industrial peace 
rather than the elimination of featherbedding is often the 
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arbitrator's goal. 
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Resistance to Unionization.-E-mployer resistance to union 
organization is the subject of another article. It represents a 
summary report of a study recently conducted by interviewing 
managers of 24 firms who operated establishments in a highly 
organized Midwestern manufacturing center, The company 
defenses to unionization are carefully related. This article 
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presents an “in-company” description of policies and events 
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which have proved significant. 
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In Preparation... 
e Something New, Something Needed in the Labor Relations Field 


CCH’s 
1959 Guidebook to Labor Relations Law 
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and need this new book. 
1959 GUIDEBOOK TO LABOR Designed to bring 


principles of labor law in operation today, the 
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